Commercial Law I - Assignment 

Date of Submission:
Friday the 18th November 2011
Deadline:


12noon (The School Office)

Students are required to attempt both question 1 and question 2.

Points

1. This assignment will account for 30% of the overall mark for this Commercial Law One module. If a student fails to submit this written element of the course they will present for the course exam for a maximum of 70% of the total marks available.

2. Late submissions of this assignment will incur the university standard rate of penalty i.e. an immediate deduction of 30% of the total mark awarded.

3. Any Late submissions must be accompanied by documentary evidence indicating why it was late i.e. a medical certificate or permission for late submission granted by the course co-ordinator.

4. If you have any difficulties with this assignment, please contact the course co-ordinator immediately.

yvonne.mclaren@btinternet.com or mobile 07850176781
Question 1.

The board of directors of Ikant had a meeting and decided to appoint a sales manager to cover their expanding business. It’s been a very busy time for them and they never actually got around to making the appointment official. Fergus is a supervisor, employed by Ikant and sometimes he travels to see Ikant customers in order to promote their products and take future orders.

The directors of Ikant are always trying to save money so they have just allowed Fergus to carry on with this arrangement.

Two problems have now arisen

(A) Ikant have just received a huge bill from a restaurant where Fergus regularly takes prospective customers to lunch. The directors of Ikant had expressly told Fergus that he was not to entertain customers at the company’s expense

(B) Fergus has accepted a very large order from Save-By, a discount retailer. Ikant’s directors do not want to be associated with a cheaper image so they are refusing to uphold their side of the contract by saying that Fergus had no authority to accept such an order on behalf of the company.

Advise Ikant on their potential liability in each of the above situations

(50 Marks)

Question 2.

Outline and describe the main legal attributes of a Limited Liability Partnership under the Limited Liability Partnerships Act 2000 and explain the differences between the limited liability partnership and the partnership under the Partnership Act 1890.


























(50 Marks)

Reading List --- This List contains some of the academic literature which students may find useful whilst undertaking the Commercial Law one course assessment.

A further note is to remember that this is a Scots Law course. Please avoid any textbooks which feature another legal system i.e. English Law. 

Please note this list is not exhaustive. Further there may be more recent editions available of the textbooks given.
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Part 1 - An Introduction to The Law of Scotland.
THE SCOTTISH COURT SYSTEM

It is important to note that the United Kingdom has three major legal systems, one in England and Wales, one in Northern Ireland and one in Scotland.

Although they all share a Legislature in the Westminster parliament for the making of new laws, each of them has its own court structure and it own legal rules.

We will now consider the courts starting with the criminal courts followed by the civil courts

THE DISTINCTION BETWEEN CIVIL AND CRIMINAL WRONGS

It can be said that the ‘essential’ determining factor is one of 'Legal Procedure'
i.e.

If a legal wrong can be followed up by civil procedure it is a civil wrong and vice versa

If it can be pursued by both procedures it is both a civil and criminal wrong

We must therefore ask the question – what is the difference between civil and criminal procedure?

Essentially there are four main differences:

1.
The general essence of civil procedure is that it is initiated by the individual who has been wronged.

2.
Distinctive terminology is used in both civil and criminal procedure 

If the matter is civil and the matter reaches a court case, reference is made to the Pursuer and the Defender. If the pursuer is successful they are awarded a decree against the defendant giving civil remedy. The defender is said to have been found liable.

In contrast the criminal terminology refers to the Prosecutor or the Crown prosecuting an Accused. If the case is successful the accused is found guilty and convicted giving rise the various sanctions the court may have within its power. If the prosecution fails the accused is acquitted.

3.
The police tend not to be involved in civil procedure

4.
Civil proceedings go to courts with civil jurisdiction and criminal proceedings go to courts with criminal jurisdiction

THE CRIMINAL COURTS OF SCOTLAND

Firstly let’s consider the role of the district court, currently the lowest level of criminal court within the Scottish courts hierarchy.

1. Justice of the Peace Court (The District Court)
The previous system of district courts was established via 

The District Courts (Scotland) Act 1975.

This system arose as a consequence of local government reorganisation effected by The Local Government (Scotland) Act 1973 and replaced the former Burgh Police Courts and justice of the peace courts.

At present there are 30 JP/district courts in Scotland.

District Courts are summary criminal courts administered by the local authority. Justice of the Peace Courts have been created by The Criminal Proceedings etc (Reform) (Scotland) Act 2007. They are replacing District Courts on a phased basis and are administered by the Scottish Court Service. As each Sheriffdom undergoes the unification process, District Courts will be disestablished and Justice of the Peace Courts established in their place. In most cases the location of the court will remain unchanged. 

We can say that the district court is at the bottom of the court hierarchy in Scotland in that it deals only with summary criminal matters.

The common types of offences this court deals with include breach of the peace, assault, vandalism, theft (but not housebreaking), speeding, TV licensing and electricity fraud and other miscellaneous road traffic offences.

· LEGAL  PERSONNEL

The District Court can be described as a 'lay court' in that it is a justice of the peace (who is generally a lay person or in other words not legally qualified) who sits. However the justice will normally sit alongside a legally qualified clerk.

The exception to this may be found within Glasgow where there is ‘stipendiary magistrates’ who are legally qualified and have the same summary criminal jurisdiction and powers of a sheriff.

Via section 7(5) CPSA 95

· SENTENCING  POWERS

Each local authority area has a district court, and prosecutions are at the instance of the Procurator Fiscal.

Sentencing powers are derived via section 7(6)/ (7) of The Criminal Procedure (Scotland) Act 1995.

The district court may imprison for up to a maximum of 60 days and may impose a fine of up to level 4 (presently £2,500).

A stipendiary magistrate can imprison for up to 3 months and 6 months where there is a repeat offence involving dishonesty or violence.

The common types of offences this court deals with include breach of the peace, assault, vandalism, theft (but not housebreaking), speeding, TV licensing and electricity fraud and other miscellaneous road traffic offences

· APPEALS AGAINST SENTENCE

Appeal is against conviction and/or sentence under summary procedure to the High Court of Justiciary by way of

1. Stated case, which sets out the facts admitted or proved and raises a question of law only or

2. By 'Bill of Advocation' (at the instance of the prosecutor) or

3. By 'Bill of Suspension' (at the instance of the accused)

Courts of summary jurisdiction include the sheriff court and district court. If however a statute speaks of an offence being punishable “on summary conviction” or does not name the court, jurisdiction is conferred only on the sheriff court.

2. THE SHERIFF COURT

The Sheriff Court is generally regarded as the busiest court within the Scottish System, since it deals with both Criminal and Civil matters.

Since 1975 Scotland has been divided into six Sheriffdom’s. Theses are:

1. Grampian, Highlands And Islands

2. Tayside, Central And Fife

3. Lothian And Borders

4. Glasgow And Strathkelvin

5. South Strathclyde, Dumfries And Galloway 

6. North Strathclyde

Each sheriffdom (except Glasgow and strathkelvin) is further divided into sheriff court districts varying in number from sheriffdom to sheriffdom.

At present there are 49 sheriff courts.

Each sheriff court district has at least one full-time sheriff appointed to it, but some districts because of the amount of litigation arising therein, may have more e.g. Aberdeen has six.

The sheriff’s jurisdiction is very wide and varied and mainly original i.e. not appellate.

Much of the business of the sheriff court takes the form of summary trials, but it also has solemn jurisdiction.

It is said to be the most important of the lower criminal courts.

The sheriff court has jurisdiction over all crime committed in the sheriff court district other than crown pleas i.e. those reserved for the High Court of Justiciary murder, rape, treason and serious drug offences.

Prosecution is by the procurator fiscal, the exercise of whose discretion to prosecute follows a report from the police and is subject to the supervision of the lord advocate and the crown office...

The pf’s choice of court and procedure to be followed (solemn with a jury or summary) depends on the seriousness of the case and the sentence he expects the court to pass.

· SENTENCING POWERS

There are limits on the sentencing powers of the sheriff which may lead the prosecutor to bring the case before the High Court of Justiciary

The maximum punishment is

Sheriff Summary (where the sheriff sits alone)

Criminal Procedure (Scotland) Act 1995 section 3

· up to 5,000 fine

· up to 3 months imprisonment ( 6 months if previous conviction)

Sheriff Solemn (where the sheriff sits with a jury of 15)

Criminal procedure (Scotland) act 1995 section 3

· unlimited fine

· up to 3 years imprisonment

Appeals

Appeals lie to the High Court of Justiciary sitting as a Court of Appeal

Solemn cases will be appealed to the Scottish Court of Criminal Appeal

Three or more Lords Commissioners of Justiciary (high court judges) hear appeals depending on the importance of the case

Please note there is currently no appeal to the House of Lords for criminal matters their jurisdiction extends only to civil cases.

3. THE HIGH COURT OF JUSTICIARY 

Established in 1672 this court comprises the Lord President (Justice-General), The Lord Justice-Clerk and all other judges of the Court of Session (Lord Commissioners of Justiciary)

Its jurisdiction extends to the whole of Scotland, including its territorial waters and outside Scotland in relation to murder or culpable homicide by a Scottish subject

CPSA 95 S11 (2)

The High Court may deal with all nature of crimes but it has 'Exclusive Jurisdiction' over the most serious crimes e.g. rape, murder, treason and serious drug offences

Proceedings are conducted by the Lord Advocate or the Solicitor-General, (but generally on a day-to-day basis it will be Advocate-Depute.

Note:

It sits as both a court of first instance and as a court of appeal

· SENTENCING

As a trial court it sits with one judge (normally a Lord/Lady Ordinary) and a jury of 15. The number of jurors reflects the requirement that criminal matters must be judged 'Beyond Reasonable Doubt'.

Previously sittings only took place in Edinburgh. This was changed and now there is a permanent sitting in Glasgow with regional circuits as required i.e. if a serious crime takes place in Northern Scotland, unless it is exclusive to The Court of Session it may be the case that the Court is established within that area.

A sitting may be held in any town which is convenient given the circumstances of a particular case.

Procedure is defined as Solemn and will reflect the seriousness of the crime.

Any crime or offence which is triable on 'Indictment' may be tried by the High Court of Justiciary sitting at any place in Scotland

CPSA 95 SEC 3(2)

Maximum penalties which the high court may impose include life imprisonment for certain common law crimes i.e. murder.

· APPEALS TO SENTENCING

UNDER SOLEMN PROCEDURE

3 or more judges’ sit and decisions are by majority CPSA SEC 103(2)

It is possible that a lesser quorum of 2 judges is competent to hear appeals against various sentences CPSA SEC 102(3)

Appeals are brought about by written ‘Bill of Advocation' which raises a point of law and stating all the grounds of appeal against 

1. CONVICTION AND/OR  SENTENCE 

CPSA SEC 110(1)

2. MISCARRIAGE OF JUSTICE

 
    CPSA SEC 106(3)

The court has very extensive powers to dispose of an appeal under CPSA SEC 118,

Including granting authority for a new prosecution

The Lord Advocate has a right of appeal against a disposal on a point of law or “where it appears to the lord advocate that the disposal was unduly lenient” CPSA 95 SEC 108(2) (A) AND (B)

There is also a power to allow the lord advocate to appeal against a decision not to dispose an automatic sentence in certain cases

CPSA 95 SEC 108A)

UNDER SUMMARY PROCEDURE
Appeals are heard from the Sheriff Court or District Court

For appeals against conviction, the court consists of 3 or more judges and decisions are by a majority

CPSA 95 SEC 173

A lesser quorum of 2 judges is competent to hear appeals against various sentences

CPSA 95 SEC 173(2)

APPEALS MAY RELATE TO

1. CONVICTION AND/OR SENTENCE

CPSA 95 SEC175

2. MISCARRIAGE OF JUSTICE
CPSA 95 SEC 175(5)

Appeal is by stated case via a bill of suspension 

The court has extensive powers to dispose of an appeal with regard to either sentence or conviction

CPSA 95 SEC 183(1)

This includes the authorising of new prosecutions 

CPSA 95 SEC 185 or

The prosecutor may appeal against sentence passed on conviction

CPSA 95 SEC 175(4)

A conviction or sentence may be set aside with the prosecutors consent or application

CPSA 95 SEC 188

LORD ADVOCATES REFERENCE

Reference may be made to the High Court sitting in its appellate capacity where a person tried on indictment is acquitted or convicted of a charge

The lord advocate may refer a point of law which has risen in relation to the judge’s charges to the jury in the high court for their opinion on the law

CPSA 95 SEC 123(1)

The Lord Advocate may on the consideration of any conviction of a person or the sentence passed whether or not an appeal has been made refer the whole case to the high court

CPSA 95 SEC 124(3)

PLEASE NOTE THERE IS NO RIGHT OF APPEAL TO THE HOUSE OF LORDS IN SCOTTISH CRIMINAL CASES ALTHOUGH APPEALS TO THE UK SUPREME COURT ARE POSSIBLE IF CASES INVOLVE ISSUES OF HUMAN RIGHTS OR DEVOLUTION ISSUES (Post 1998)
THE CIVIL COURTS OF SCOTLAND

1. Sheriff Court - Civil

Types of cases heard by sheriff in civil capacity, may include Domestic/Family matters, Contractual Disputes etc effectively issues which are 'Private' in nature

Note that jurisdiction is limited to the sheriff court district in which he/she sits.

i.e.  For the parties involved the general rule is that the persons shall be sued in the courts where they are domiciled

Domicile is defined as the place with which they have the greatest connection.

However special rules may allow a person to be sued where the case relates to a contract performed in a particular place, where a delict occurred within a certain place, where the case relates to ownership or tenancy of immovable property, or where the parties have accepted the jurisdiction of a particular court by agreement or indeed by entering appearance to oppose the action.

The geographical limitations on the court’s powers are set out in The Sheriff Courts (Scotland) Act 1907 section 4
Grounds of jurisdiction of the Scottish courts are set out in The Civil Jurisdiction and Judgements Act 1982 which gives effect to the  EEC Convention on Jurisdiction (except certain subject matter, which is governed bye the 1907 act sec 6 i.e. status, matrimonial property, custody of children, succession, bankruptcy, liquidation, social security, arbitration, revenue or administrative cases)

Competency to entertain the action/cause.

The sheriff court has sole jurisdiction if the case is under £1,500 and its power to hear cases is unlimited except 

· Matters as legitimacy (but it can grant divorces). 

· Actions of proving the tenor of lost documents.

· Petitions for the winding up of companies whose paid up capital exceeds £120,000 (Court of Session only).

· Actions relating to the right to bear arms.

· Appeals against ratable valuations (reserved to the Lands Valuation Appeal Court).

Powers to grant remedies

The remedies that the sheriff may grant include

Petitionary remedies i.e. for payment, delivery or implement of contract.

Declarators (except for nullity of marriage, and other status actions, but including divorce).

Actions for damages, possessory actions, suspensions and interdicts.

Court Procedure

(Note that no civil jury has been competent in the sheriff court since 1980)

1.
Ordinary Actions

Actions of more than 1,500, and most of the actions involving a decision other than for a sum of money.

The action commences when the pursuer drafts an initial writ and serves it on the defender.

2.
Summary Causes

Actions for payment of money, actions relating to heritable and moveable property etc.

The value must not exceed 1,500 however the court expenses are on a correspondingly lower scale and the more formal pleading requirements of an ordinary action are not required.

3.
Small Claims

These were introduced in 1988 via The Small Claims (Scotland) Order 1988 and allow certain actions up to £750.00.

The procedure is less formal, the pursuer can and is indeed encouraged to represent him where possible and the costs are limited to 75.00.

No costs are awarded if the action is for less than 200.00.

Appeals

The availability of an appeal depends on the procedure under which the case has been held.

1. ordinary actions

An Appeal Lies 
a) via the sheriff principal and then to the inner house or 

b) Directly to the inner house of the Court of Session

2. Summary Causes

An Appeal Lies 
a) from the sheriff to the sheriff principal on a point of law and

b) From the sheriff principal to the inner house of the Court of Session is the sheriff principal certifies the cause as suitable for such an appeal

3. Small Claims

There is no appeal on a point of fact, but only on point of law to the sheriff principal and no further.

2. Court of Session

Scotland’s 'Supreme' Civil Court, located in Edinburgh and with Jurisdiction over the Whole of Scotland.

The court is composed of maximum of (presently 34) judges who are known Senators of The College of Justice or Lords of Council and Session.

The court is divided into The 'Inner House' and The 'Outer House', the former being divided into the first and second division.

1. The Outer House

This court is generally defined as a court of 'First Instance – where an action can begin its life in this court.

Note that it has no appellate jurisdiction and is governed by The Court of Session Act 1988.

Personnel

The maximum number of judges is approximately 34 (Please note that this changes) with compulsory retirement at age 72.

The Outer House comprises a number of courts each presided over by a 'Junior' Lord of Session (also called a Senator of The College of Justice).

He/she is known as a Lord Ordinary.

These judges sit alone but in certain limited cases there may be a jury of 12 persons (note this difference in terms of criminal circumstances where a jury of 15 is the norm).

Prospective litigants can now have some say in which judge they wish to hear their case. (May be useful if the Lord/Lady is known to have specialist or expertise in that area)

Jurisdiction

Generally actions of more than £1,500, over the Whole of Scotland, including its sea unless excluded by statute, (much the same as the sheriff court).

It also exercises Judicial Review and the 'Nobile Officium' (this provides the court with an equitable power which provides a remedy where justice so requires and where otherwise none is available).

Appeals

These are to The Inner House of The Court of Session and are conducted by means of:

1.
A 'Reclaiming motion'

This is an appeal against a decision of an 'Outer House Judge where he/she was sitting without a jury.

The reclaimer asks the Division of The Inner House to review the judgement of the lord ordinary

No witnesses are called and the reclaimer simply criticises the judgement while the respondent on the appeal supports the judgement.

At the end of the appeal the court will give its judgement usually in written form.

2.
 Motion for a New Trial

This is used to appeal a decision of the Lord Ordinary then they have sat with a jury of 12 persons.

Again no witnesses are called and evidence is read from the transcripts of the original trial.

2. Inner House
This is primarily a court of appeal.

Personnel

It has two divisions of equal authority the 1st and 2nd divisions.

The 1st comprises The Lord President and 3 other judges 

The 2nd comprises The Lord Justice-Clerk and 3 other judges.

The quorum for each division is normally 3.

An extra division may be convened if the volume of business demands.

Decisions are either unanimous or by majority.

The presiding judge has no casting vote.

In special or complex cases a larger court may be convened by combining both divisions or having a “Full Bench” of 7 judges.

Jurisdiction 

Both divisions have equal authority.

And unlike The Outer House the party has no right to choose which judges hear the case.

It normally sits as an 'Appellate Court dealing with the Judgements of Sheriffs, Sheriff-Principals or Lords Ordinary.

In a few limited circumstances it may be a court of first instance.

Procedure

Normally the inner house only hears legal argument.

They may give judgement there and then orally via an opinion delivered by the presiding judge with the others adding shorter opinions usually concurring.

If it is a difficult case then judges will make avizandum, prepare written opinions and then read them in court later.

One judge may give a dissenting opinion if he disagrees with the leading opinion.

Part 1 - Sources of Scots Law

The modern law of Scotland emanates from a variety of sources, some of them of more historical than modern importance, others comtempary and pragmatic. Scots Law however, retains it own very individual flavour and has helped to maintain the distinction of being Scottish.

The main sources of Scots Law may be itemised as follows:

1. Equity

2. Custom

3. Authoritative writings

4. Judicial Precedent

5. Legislation

It is important to note the distinction between Statute Law and Common Law. Put simply Statute Law is Legislation and all other law is Common Law.

1. Equity

Equity as used in Scots Law is really little more than 'The Principle of Fairness'. It is not so much a source of law (like England) but rather a 'Process' to mitigate, soften or expand the operation of ordinary law in order to ensure that justice is seen to be done. 

In one form or another it is regularly seen in our Courts on any occasion where there is a discretionary remedy.
Equity in Scots Law
The term equity in Scots Law as previously stated has quite a different meaning. 

Scots lawyers use the term in three senses:

1. Fairness, Rightness and that which is Just

2. Scots Law has a number if civil remedies which it has the power to give to parties and these remedies are very much based on equitable considerations

· The remedy of 'Specific Implement' – This where a person is ordered by the court to perform a legal obligation.

· The remedy of 'Interdict' – used where someone is ordered to refrain or desist from interfering with your legal rights.

3. Nobile Officium of the Court of Session - this power can only be exercised by the Court of Session. It is an extraordinary judicial power of that court to provide a remedy where justice requires it and where no remedy is otherwise available at common law or under statute. For example:

· To vary trust provisions

· To cure defects arising from the execution of deeds

· Where circumstances arise which a statute has not allowed for.

Points about the use of the Nobile Officium as per Lord Clyde in the case of Maitland (Ptr) 1961 SC 244
1. It cannot be used as a cloak for incompetence on the part of the applicants representatives

2. The Nobile Officium cannot be used to give a remedy other than to parties intended the statute

3. The power cannot be used if its effect would be to override or amend the express provision of a statute

Note

Being a discretionary power it cannot be demanded as a right by the party who is seeking its use. The exercise of the power is purely within the power of the Court of Session.

The High Court of Justiciary has an analogous power of the Nobile Officium.

2.
Custom

Custom is a word that can be used in many different contexts in Scots Law. 

It has been used to describe a former trade practice which has become statutory or absorbed into case law 

Or

To show how the parties in agreeing the terms of a contract choose to incorporate a well recognised and understood principle of their trade.

But in a 'special sense' custom can be a source of law, in that a court will be bound by the terms and condition of a particular practice which has been around for so long that everyone believed it was the law anyway.

How is this achieved?

1. It has to pass the tests of being definite and certain as well as being fair and reasonable. 

2. It must not be inconsistent with major sources of law, namely legislation and judicial precedent. (but note that it may operate as an exception to them in particular circumstances)

3.
Institutional Writers

In the days before modern communications and technology and indeed before any regularised system of law reporting, certain famous and influential jurists of their day took the trouble to record law as they understood it and saw it developing in the courts.

These works are still referred to today partly as a source of grassroots feeling for the fundamental principles upon which modern Scots Law is based and partly to fill any gaps in judicial precedent.

It is important to note that even these authoritative writings do not prevail against any subsequent statute or precedent. See for example S V HMA 1989 SLT469 which overruled the opinion of Baron Hume that a man could not rape his own wife.

Points

1. Institutional writings are a source of Scots Law. They do provide authoritative statements of our legal rights and duties. They are a source of the law because the courts have accorded them that status.

2. A court will not reject the opinion of an institutional writer out of hand but will always give the statement careful consideration.

3. In considering an institutional statement the court will appreciate some of these statements will were made hundreds of years ago when the legal and social conditions were different from those of our modern times. 

These changes may dilute the strength of an institutional statement. Furthermore, the court will also consider whether the statement has been judicially approved or criticized in later cases. 

Note, that if the statement has been consistently approved by the courts it will carry great authority.

4. The respect in which the Institutional Writers are held by the courts can be deduced from certain statements made by judges and senior academics.

5. An institutional statement cannot in the way of a rule but down by the House of Lords, or a full bench of the Court of Session, or the Inner House of The Court of Session.

No criteria have been laid down as to when a writer becomes institutional. It does seem however, that in order to enjoy this elevated status the writer must be dead. 

For example there is a select band of Scottish jurists who between the 17th and 19th centuries wrote accepted works on Scots Law.

1. There are Three Scots Jurists who in civil matters have the status of Institutional Writer

· Viscount Stair – born in Ayrshire as James Dalrymple in 1619. He is rightly described as the farther of Scots Law. 

His most important work was The Institution of The Law of Scotland which was published h in 1681. 

The purpose of the institution was to provide a statement of what Scots Law was at the time. To this end he brought together various sources of Scots Law, Common Law, Acts of Parliament, Canon Law, Judicial Decisions and Customary Law and tried to organise these sources into a consistent and coherent whole. 

Very rarely did he refer to English Law on any matter as to him English Law had undue precedence and narrow legal system.

· John Erskine of Carnock – born in 1695, the year Stair died. He was Professor of Scots Law at Edinburgh University. His first work Institute of The Law of Scotland was published 5 years after his death. Erskine’s’ work was an accurate statement of the law as it stood in the middle of the 18th Century and as such is of high authority indeed.

· George Bell – following a successful career at the bar, Bell took the Chair of Law at Edinburgh University in 1822. His main area of practice was Mercantile Law and he has produced two institutional works. The first was Commentaries on The Law of Scotland (1800) and secondly Principles of The Law of Scotland (1829).

2. criminal matters
· Baron David Hume (Crimes, 1797), Sir Archibald Alison (Criminal Law, 1832) and MacDonald were the important writers in that field.

Note 

Not all the writings of a given institutional writer enjoy institutional status. An example of this can be seen with Erskine. While at Edinburgh University he wrote a work titled The Principle of Scots Law intended as a text book for law students. However, the courts have not accorded this work institutional status.

4.
Judicial Precedent

The second most important source of law after Legislation is referred to as 'Judicial Precedent' or more commonly 'Case Law'. 

The underlying principle is that court of law, when faced with a decision which has previously been made by another court of higher status, will normally be 'bound' by it. In formal Latin the principle is known as Stare Decisis or “standing by decisions”.

A previous decision which must be followed by the present court is said to be “binding” whereas one which is free to follow or is merely “persuasive”.

In order to be binding the decision must come from a senior court of higher status in the hierarchy of courts. 

At the top of the hierarchy comes the European Court of Justice whose decisions bind all the courts and tribunals of the UK (although it reserves the right to depart from its own decisions). 

The highest court in the UK, the House of Lord, will only hand down binding precedents for Scotland insofar as they relate to the interpretation of UK statutes or cases which come on appeal from the highest civil court in Scotland i.e. the Court of Session.

Since 1966 the House of Lords does not regard itself as bound by its own decisions. Please note a House of Lords decision on English Law is not binding on any Scottish court.

Scottish Procedure
The Court of Session is divided into the more senior Inner House (mainly an appeal court) and the Outer House (a court of first instance). A decision of an Inner House division is binding on the Outer House and Sheriff Courts. 

The Inner House is normally bound by its own decisions although a bench of seven or more judges may sit to over rule a divisional decision. Outer and Sheriff Court decisions are never binding precedents but are considered “persuasive”.

Judicial Precedent does not apply so strictly in criminal cases and not even the High Court of Judiciary regards itself as bound by its own decisions. However, a High Court judge or Sheriff will have regard to previous High Court decisions and will at least treat them as persuasive.

A bench of five or more judges may occasionally sit to consider a particularly important appeal on a point of law on which there apparently conflicting decisions. But again remember the House of Lords plays no part in Scottish Criminal Law matters. 

One other important factor to be satisfied before a previous case will be binding is that it must have dealt (as its main point) with exactly the same principle of law with which the present court if faced. 

This is sometimes referred to as being “On all Fours” with the previous case.

The point of law on which a case hinges is referred to as the ratio decidendi (the reason of the decision) or more commonly the ratio. Only a ratio can become a later precedent of the binding variety. 

Please note that frequently a judgement will also contain other comments and opinions on points not considered essential to the decision. These are known as 'Obiter Dicta' (incidental pronouncements). Whilst they are not binding the Orbiter of a senior court is normally treated as persuasive in future cases.

Advantages of Judicial Precedent

The main advantages of a system of judicial precedent are that by referring to court decisions lawyers can build up a picture of the law on a particular topic. Furthermore, there is consistency between cases and the law may develop in a swift but orderly fashion in order to meet new situations without the need for Parliamentary intervention.

Disadvantages of Judicial Precedents

Among the disadvantages of precedent are that it can be too rigid and that some distinctions can be artificial. Furthermore, the searching for an appropriate precedent can be something of a lottery depending primarily on the case having been reported in the first place which is by no means guaranteed. Although computer based case reports are increasingly reducing “the chance element of searching”.

5.
Legislation

Legislation is the primary source of law and is the result of the expression of will of a parliamentary or rule-making body.

The amount of legislation affecting Scotland has increased dramatically over the last 50 years or so. Modern life is a complex affair, requiring legislation to regulate and facilitate activities in society.

In the aftermath of the Industrial Revolution of the 1850’s successive governments found it necessary to enact laws in areas such as employment, housing, health and social s services, education and the environment.

UK Legislation

Legislation enacted by the UK parliament is known as a statute. This represents the will of the highest law-making power in the UK – the Queen in Parliament.

The UK has what is known as parliamentary democracy. In constitutional terms this means that, except in prescribed areas where it has conceded power (for example those issues governed by European Union legislation and those devolved to the new Scottish Parliament) the UK Parliament is the supreme legislative body in the UK 

Note that theoretically it is legally empowered to pass any legislation is sees fit.

Unlike legislative bodies in other countries for example the USA, the UK Parliament is not bound to bow to any higher authority such as a written constitution (Note however the UK Parliament is under an obligation to consider the terms of the Human Rights Act 1998)

Statutes applicable to Scotland

After The Act of Union 1707 that brought about the union of the old Scottish and English Parliaments, Scotland was entitled to retain its own separate laws and legal system. 

Acts of the old Scottish Parliament may still apply in Scotland today For example the Articles of Regulation remains relevant to the practice of arbitration in Scotland. However many acts of the Old Scottish Parliament have fallen into disuse (desuetude). This occurs when an Act has fallen out of use or has become totally inappropriate given changing social standards and ways of life in modern society.

Please note that not all UK Parliamentary legislation is automatically applicable to Scotland. Since the Union of the Parliaments in 1707, however all legislation of the UK Parliament has applied to Scotland as well as England unless it has been expressly stated that it does not apply to Scotland.

Some acts of the UK Parliament apply only to Scotland. This is denoted by the word ‘Scotland’ appearing in brackets toward the end of the title of the Act E.g. The Land Registration (Scotland) Act 1979.

Note that the scope for Scotland only acts of the UK Parliament has been greatly reduced by the advent for the newly devolved Scottish Parliament, which post 1998 has the exclusive right to legislate for Scotland in a number of areas (i.e. those not reserved to the UK Parliament)

Part 2 - An Introduction to The Law of Obligations
1. What is a Legal Obligation? 

Generally, anything a person is bound by law to 
do, but there is a distinction between: 

A legal "duty" - owed to everybody. 

and 

A legal "obligation" - owed to a specific person. 

e.g. You owe a duty to take care not to injure 
people. If you do injure someone, you have an 
obligation to compensate him or her. 
  

2. Sources of the Law of Obligations 

The Scots law of obligations came originally from principles of Roman Law. 

Increased influence of English law since 18th century means that, the law in the two countries is 
now very similar - but not identical. 

The main principles of the law of obligations have been set down and developed by judicial 
decisions (common law), rather than enacted by Parliament (statute law). 
  
  

CATEGORIES OF OBLIGATIONS 

1. Obligations Voluntarily Undertaken 

Obligations undertaken by choice (unilateral voluntary obligations) and by agreement 
(contracts). 

2. Obligations Imposed by Law 

Obligations the law imposes whether the people involved want to be bound by them or not. 
Includes situations where someone has benefited at someone else's expense (unjust enrichment) 
and where someone has caused damage or injury to another person (delict/tort). 
  

UNILATERAL VOLUNTARY OBLIGATIONS 

(Unilateral gratuitous obligations and gratuitous 
promises) 

Only one party is legally bound. 

Not generally regarded as enforceable in England 
because of doctrine of consideration. 

Enforceable in Scotland if conditions are fulfilled: 

     1. Genuine promise - not merely expression of   intention or expectation. 

         (Gray v Johnson - Case 1) 

     2. Promise must be communicated to the other person before he can rely on it. 

         (Burr v Bo-ness Commissioners - Case 2) 

     3. It must be possible to prove the existence of 
         the promise in the required way - it must be in 
         writing and signed by the person making the 
         promise, unless it is an obligation undertaken 
         in the course of business. 

         (Smith v Oliver - Case 3) / Requirements of Writing (Scotland) Act 1995 
  

UNJUST ENRICHMENT 

(Quasi-contract) 

Categories: 

1. Restitution 

Obligation of restitution arises where someone comes into possession of goods or money he has no legal right to retain, and which belong to someone else. 
Person in possession of goods must restore them to the true owner, or, if this is not possible, pay the owner the value of them. 

Where there is a chain of possession, claim lies against final person in chain. Intermediate person in chain may have to pay over any profit made on 
resale. 

2. Repetition 

A form of restitution which arises where someone pays money or delivers goods under a mistaken belief that he/she was legally obliged to do so. 

The money or goods can be recovered if the mistake was an error of fact, rather than an error of law. 

3. Recompense 

Where a person suffers a loss or incurs an 
expense which benefits someone he did not 
intend to benefit, recompense can be claimed to 
the extent of the benefit. 

Requirements: 

     (a)  Person seeking recompense must have 
           suffered a loss or incurred an expense. 

         (Edinburgh & District Tramways Co Ltd v 
         Courtenay - Case 4) 

     (b)  The person against whom the claim is made 
            must have gained some benefit. 

     (c)  The person seeking recompense must have 
            no other legal remedy open to him. 

         (Varney (Scotland) Ltd v Burgh of Lanark - Case 
             5) 

4. Negotiorum Gestio 

Arises where one person intervenes to take care 
of the affairs of someone who is unable to do so 
himself. 

Requirements: 

     (a) It must not have been possible to seek 
          authority to act. 

         and 

     (b) The circumstances must be such that the 
          court will assume that authority would have 
          been given if asked for. 

Where the requirements are fulfilled, the person who has intervened will be entitled to claim any expenses he has reasonably incurred. 

If the person who has intervened has not taken reasonable care in what he has done, he may be liable if he causes any loss. 

5. Salvage 

(Reward payable to person who rescues lives or property at sea) 

Right to salvage arises where someone voluntarily 
renders services to save or help save a ship, cargo or passengers. 

Right only arises where there was real danger to 
life or property. 

No claim if rescue attempt is completely unsuccessful. 

Amount may be agreed by parties or fixed by the 
court. 
  

6. General Average 

(Sharing of losses incurred at sea) 

Three interests are involved in a sea voyage - 
ship, cargo and freight.  If all are endangered and 
one is sacrificed to benefit the others - they all 
must share the loss. 

e.g. Ship sails with cargo of several 
consignments. One consignment is jettisoned to 
prevent the ship from sinking in a storm. Owner of 
jettisoned cargo is entitled to a contribution toward 
the loss from the owners of the ship and the 
owners of the other consignments, because they 
have gained from his loss. 
 
Part 1 The Law of Contract 

ESSENTIAL ELEMENTS OF A CONTRACT 

1. Capacity: parties to an agreement must have   legal capacity to enter into a contract. 

2. Consensus in Idem: the parties must have agreed to the same things. 

3. Intention to be Legally Bound - the parties must appear to have intended to enter a legally binding agreement. 

4. Formality - where the law imposes formalities on the formation of a contract, these must have been complied with. 

5. Legality - illegal agreements will be treated as void. 
  

CAPACITY 

There are limits on the contractual capacity of: 

Young People 

Age of Legal Capacity (Scotland) Act 1991 

Persons under the age of 16 have no capacity to enter into contracts or other transactions having legal effect. Any obligations must be undertaken 
on their behalf by their guardians. 

Any obligation undertaken by a person under 16 is regarded as void, except: 

     (a) Child aged 12 or over can make a will or consent to adoption. 

(b) Child of any age can consent to medical   treatment if capable of understanding the consequences of the treatment. 

     (c) Child of any age can enter into a transaction of a kind commonly entered into by someone of his age and circumstances, provided the terms are not unreasonable. 

Persons aged 16 and 17 have full contractual capacity, but can apply to the court to have prejudicial contracts set aside. 

A person has until his 21st birthday to challenge a prejudicial transaction made when he was 16 or 17. 

prejudicial transaction = one which reasonably prudent adult would not have entered into and which is likely to cause substantial prejudice to the young person. 

The following transactions cannot be challenged: 

     (a) a will 

     (b)  consent to medical treatment or adoption 

     (c)  steps taken in legal proceedings 

     (d)  transactions entered in the course of the young person's trade, business or profession 

     (e)  transactions where the young person fraudulently misrepresented his age or other material fact. 

     (f) transactions the young person ratified after reaching 18; in the knowledge of the right to challenge. 

     (g) transactions ratified by the court under s.4 of the Act. 

Persons of Unsound Mind 

Insane persons have no contractual capacity and any purported transaction will be void. 

Where curator bonis has been appointed - insanity is regarded as proved even if person was lucid when entering contract. 

Where no curator bonis has been appointed, it must be proved that person was insane at the time the contract was entered into. 

     (Loudon v Elder=s Curator Bonis - Case 6) 

Persons Incapable Through Drink or Drugs 

If person was incapable through drink or drugs any contract will be void - but must be truly incapable of understanding. 
     (Taylor v Provan - Case 7) 

Contract must be repudiated as soon as person regains his senses. 
     (Pollock v Burns - Case 8) 

Enemy Aliens 

"Enemy alien" = person voluntarily living/carrying on business in an enemy country in wartime. 

An enemy alien has no contractual capacity in the UK. 
  

FORMATION OF A CONTRACT 

1. Offer 

(a) Definition 

An offer is a statement or course of action which clearly indicates that the person making it is willing to be legally bound to its terms. 

An offer has no effect until communicated to the offeree. 

(b) Offer distinguished from willingness to negotiate 

The law distinguishes between an offer and an invitation to treat, which is an invitation for others to make offers. Most advertisements, shop displays and 
catalogues are invitations to treat. 
     (Fisher v Bell - Case 9) 
     (Pharmaceutical Society of Great Britain v Boots 
     Cash Chemists (Southern) Ltd - Case 10) 

A reply to a request for information is not usually regarded as an offer to deal on those terms. 
     (Harvey v Facey - Case 11) 

(c) General and Specific Offers 

An offer can be made to a specific person or to the world at large. 
     (Carlill v Carbolic Smoke Ball Co - Case 12) 

(d) 

An offer does not remain open for acceptance forever. An offer may lapse through: 

     (I) Rejection: an offer lapses when rejected and person rejecting it cannot then change his mind and accept. 

     (ii)  Lapse of Time: an offer expressed to be open for a specific period of time lapses on expiry of the time. Any other offer lapses after a reasonable time. 

         (Glasgow Steam Shipping v Watson - Case 14) 

     (iii)  Death: an offer lapses if offeror dies before it is accepted. 

     (iv) Insanity: an offer lapses if offeror becomes insane after making it but before it is accepted. 

     (v) Revocation: an offer can usually be revoked or withdrawn at any time before acceptance.  Revocation is not effective until notified to the 
         offeree. 

2. Acceptance 

Requirements for valid acceptance: 

(a) Acceptance must match offer 

    Acceptance must match offer in all material terms   - it must not introduce new conditions or qualifications, or it is regarded as a counter-offer. 

     (I) Counter-offer - acts as a rejection of the original offer, so that original offer lapses and    is no longer open for acceptance. 
          (Wolf & Wolf v Forfar Potato Co - Case 15) 
          (Findlater v Maan - Case 16). 

     (ii)  Standard Forms - most businesses use standard forms - there may be no contract if 
         B=s standard form acceptance does not match 
         A=s standard form offer. 

     Alternatively, there may be a battle to decide whose terms prevail: 
          (Butler Machine Tool Co Ltd v Ex-Cell-O 
          Corporation - Case 17) 

(b) Acceptance Must be Communicated 

    General rule is that acceptance is of no effect until 
    communicated to the offeror. 
    But: 

     (I)  Postal Rule - where an acceptance has been sent through the post, it becomes effective from the time it is posted, not from the time it 
         is received. 
          (Jacobsen v Underwood - Case 18) 
          (Thomson v James - Case 19) 

     (ii) Implied Acceptance - acceptance of an offer may be implied by the conduct of the parties,   without any written or oral communication of 
         acceptance. 

         It is not generally possible to impose   acceptance by silence: 
          (Felthouse v Bindley - Case 20) 

         Courts will not imply acceptance where there   is some other likely explanation for the conduct. The conduct must be unequivocally 
         referable to acceptance of the agreement. 

(c) Acceptance Must be Timeous 

    Offer must be accepted within the prescribed time, or a reasonable time: 
          (Glasgow Steam Shipping v Watson) 

3. Certainty of Terms 

Parties must have agreed on reasonably certain and definite terms. 

The courts will not enforce a contract if words used are too vague, or any essential terms have not been agreed. 

4. Intention to be Legally Bound 

There will only be a valid contract if the parties intended to enter into a legally binding agreement. 

The law presumes there is no intention to be legally bound in the following kinds of agreements: 

(a) Social Agreements 
     (e.g. an arrangement to meet someone)   Presumed not intended to be legally binding unless there is strong evidence to the contrary. 

(b) Domestic Agreements 
     (e.g. an agreement to pay a spouse or child a periodic allowance) 
    Presumed not legally binding unless there is evidence to the contrary. 
          (Balfour v Balfour - Case 21) 
          (Merritt v Merritt - Case 22) 

(c) Agreements Not Involving Patrimonial Interests 
     "patrimonial interest" = something of value. 

    A person has a patrimonial interest in an   agreement if he will lose something of value if it is not enforced. Agreements without patrimonial interest are presumed not intended to be legally binding unless there is strong evidence to the contrary. 
          (Forbes v Eden - Case 23) 
          (Murdison v Scottish Football Union - Case 
          24) 

(d) Collective Bargaining Agreements 

    Collective agreements between trade unions and employers were presumed at common law not to be intended to have legal effect. 

    Trade Union and Labour Relations (Consolidation) Act 1992, s.179 - such agreements deemed not to be intended to be legally enforceable unless put 
    into writing which states that the agreement is to have legal effect. 

(e) Commercial Agreements 

    The law presumes that parties to commercial   contracts do intend to be legally bound, unless there is clear and unambiguous evidence that this 
    is not the case. 
          (Rose & Frank v Crompton - Case 25) 
          (Kleinwort Bensen Ltd v Malaysia Mining 
          Corporation - Case 26) 
  

FORMALITIES REQUIRED FOR CONTRACTS 

1. General Rule 

No special formalities required to make a contract in Scotland. Most contracts will be equally valid whether entered into in writing, orally, or inferred from the conduct of the parties. 

In disputes about whether a contract has been formed, both written and oral evidence can be heard. 
But: 

2. Requirements of Writing (Scotland) Act 1995 

Requires a written document for the formation of: 

(a) Contracts Involving an Interest in Land 
    Any contract or unilateral obligation for the creation, transfer, variation or extinction of an interest in land must be in writing - includes leases 
    for more than one year and security rights, such    as mortgages. 

(b) Unilateral Gratuitous Obligations 
    These must be constituted in writing unless undertaken in the course of a business. 

(c) Trusts 
    Must be formed in writing if a person wants to make himself sole trustee of his own property. 

(d) Wills 
    Any will or other testamentary disposition must be in writing. 
    Where a written document is required for a contract, it must be signed by both parties. 

A contract not properly embodied in writing may be made enforceable by the subsequent acting’s of the parties. This arises where one of the parties 
to the contract: 

     (I)  Has acted in reliance on the contract. 
                    and 
     (ii) Has done this with the knowledge and acquiescence of the other party. 
                    and 
     (iii) Would be adversely affected to a material   extent if the other party was allowed to    withdraw from the contract. 
        (Morrison-Low v Paterson - Case 27) 

(e) Probativity 

A probative document is one which proves itself as authentic in court without need for further evidence. A document will be probative if the signature of the parties is witnessed by one person who signs as witness, and whose name and address are included in the document. 

3. Other Provisions 

Several statutes make provisions for particular kinds of contract to be entered into in writing: 
Examples are the Consumer Credit Act 1974 and 
the Employment Protection (Consolidation) Act 
1978 (as amended). 
  

VALIDITY OF CONTRACTS 

1. Void, Voidable and Unenforceable Contracts 

(a) Void Contract 

Regarded as having been a nullity from the start - so has no legal effect. No rights can be transferred by a void contract. 

(b) Voidable Contract 

One which either or both parties are entitled to have set aside, but contract is valid unless/until this is done. Rights and obligations can be transferred under the contract before it is set aside. 

(c) Unenforceable Contract 

Contracts which are legal and possible to perform, but which the courts will not enforce for policy reasons. 

2. Agreement Improperly Obtained 

Both parties must consent to terms of a contract - if the consent of one party has not been properly obtained, the contract may be void or voidable. 

Examples of agreement improperly obtained: 

(a) Fraud, Facility and Circumvention 

    Facility = mental weakness. 

    Circumvention = persuading someone to act against their intentions or interests. 

    Contract is voidable if party can prove that when he consented to the agreement: 

     (I) He was in a state of facility. 

     (ii)  The other party took advantage of this to induce him to enter the contract. 

     (iii) He suffered some loss because of the    contract. 
          (Anderson v Beacon Fellowship - Case 28) 
          (McGilvary v Gilmartin - Case 29) 

(b) Undue Influence 

    Where parties to contract are in a relationship where one naturally has trust and confidence in   the other and the stronger party takes unfair advantage of this to obtain an agreement detrimental to the weaker party. 

    e.g. parent/child, doctor/patient, solicitor/client. 

    Contract is voidable where undue influence is proved. 
          (Gray v Binny - Case 30) 

(c) Force, Fear and Duress 

    A contract is void if one party can show he was induced to consent to it by force or threats of force; or because he was afraid of the consequences of not consenting. 

    Force or threat must be such as would overcome the will of a reasonable person. 
          (Earl of Orkney v Vinfra - Case 31) 

    Doctrine will only operate if the threat is 
    illegitimate. 

(d) Error 

    Error may make a contract voidable or void -    depends on kind of error and how it is made. 
    Some distinctions: 

    Error in fact = an error about some fact 
    pertaining to the contract, such as the subject    matter or the price. 
    An error in fact may affect the validity of the   contract. 

    Error in law = an error as to how the contract is affected by the general law. Usually, error in law does not affect the validity of the contract. 

    Collateral Error = an error as to some minor part of the contract which does not affect the substance of it. Also referred to as error   concomitans. 

    Essential Error = an error affecting the   substantial’s of the contract. It is usually said that only essential error can invalidate a contract. 
   
 Five kinds of error have been identified as 
    essential: 

     (I) Error as to the nature of the contract. 

     (ii) Error as to the identity of the other party (only 
         where this is material to the contract). 

     (iii)  Error as to the subject matter of the contract. 

     (iv)  Error as to price 

     (vi) Error as to quality, quantity or extent. 

Categories of Error: 

     (I)  Common Error: where both parties have 
         made the same mistake. Common error does 
         not invalidate a contract. 
          (Dawson v Muir - Case 32) 

     (ii)  Mutual Error: where parties are at cross- 
         purposes, each thinking a different thing has 
         been agreed. 

    Effects of mutual error vary. 

         If one party's interpretation is more   reasonable, court may enforce the contract in his favour: 
          (Muirhead & Turnbull v Dickson - Case 33) 

         If there is no preferred interpretation, the court will   hold that there is no contract: 
          (Raffles v Wichelhaus - Case 34) 

     (iii) Uninduced Unilateral Error: where only one party has made a mistake and the other has 
         done nothing to induce his error. This will not   generally invalidate a contract. 
          (Royal Bank of Scotland v Purvis - Case 35) 

    Exceptions: 

         Gratuitous promises - court may be willing to set these aside where person who made promise is in error. 

         Error of expression - where parties have   agreed terms, but written document contains 
         clerical error. Court can now order rectification 
         of document. 

          (iv) Unilateral Error Induced by the Other Party:      where one party is in error about some   essential of the contract and the error was brought about by something said or done by the other party. This is misrepresentation. 

     (e) Misrepresentation 

        A contract may be set aside on the grounds of  misrepresentation - provided certain conditions  are fulfilled. 
       There must have been: 

         (I) A false statement of fact or fraudulent concealment of the true facts. 

             Statements of honestly held opinions or future intentions are not actionable as misrepresentations. 
              (Flynn v Scott - Case 37) 
              (Smith v Land and House Property Corporation 
              - Case 38) 

             Concealing defects may be misrepresentation. 
              (Gibson v NCR - Case 39) 
              (Horsfall v Thomas - Case 40) 

             Non-disclosure is not normally misrepresentation   unless the contract is one of uberrimae fidei (of    utmost good faith) such as an insurance contract: 
              (The Spatheri - Case 41) 

         (ii) The false statement or concealment must be of a material nature - the contract will not be set aside if it relates to some trivial element of   the contract. 

       (iii)  The misrepresentation must have induced the other party to enter the contract. If misrepresentation had no influence, the   contract cannot be reduced. 
              (Horsfall v Thomas - Case 40) 

Remedies depend on the kind of misrepresentation: 

         (I) Innocent: where person makes incorrect statement reasonably believing it to be true.  Contract is void if misrepresentation resulted in fundamental error, otherwise it is voidable. 

             Court will not set contract aside unless parties can be restored to original position (restitutio in integrum) - no damages are payable. 
              (Boyd & Forrest v Glasgow & South-Western 
              Railway - Case 42) 

         (ii) Negligent: where person does not intend to deceive but does not take proper care about the accuracy of the statement. The contract 
             may again be void or voidable depending on whether the error is fundamental. Since 1985, damages can be awarded for negligent 
             misrepresentation. 
              (Esso Petroleum v Mardon - Case 43) 

              Law Reform (Miscellaneous Provisions) 
              (Scotland) Act 1985, s.10 

        (iii) Fraudulent: where person who made the misrepresentation did no with deliberate intent   to deceive, or without any honest belief in the accuracy of the statement. 

             Damages can always be claimed for fraudulent misrepresentation. 

             If misrepresentation leads to essential error, contract is void. 

             If misrepresentation leads to material   collateral error, contract is voidable. 

          (Morrisson v Robertson - Case 44) 
          (Macleod v Kerr - Case 45) 

3. Illegal Contracts 

(a) Pacta Illicita 

     (I) Contracts Illegal at Common Law 

        e.g. - contract to commit a crime or delict 

        - contract with alien enemy in wartime 

        - contract to defraud the revenue 

        - contract involving corruption in public life 

        - contract detrimental to administration of 
          justice 

        If contract is illegal from the start, it is totally void: 
          (Barr v Crawford - Case 46) 

        If contract is legal but intended by one party to achieve an illegal purpose, and the other party knows this, the contract becomes void when first steps are taken to the illegal use: 
          (Pearce v Brooks - Case 47) 

        If contract is legal and one party is innocent of any intended illegal purpose, guilty party has no rights under it but the innocent party can enforce his 
        rights. 

    (ii) Contracts Illegal Under Statute 

        Effect of statutory illegality on a contract depends on wording of statute. An Act may provide that a contract is "void", "unlawful" or "unenforceable". 

        Statute may provide for a criminal sanction without making a contract void: 
          (Archbolds Freightage Ltd v Spanglett - Case 
          48) 

    (b) Contracts Contrary to Public Policy 

    Contracts regarded as contrary to public policy   are void. The concept of public policy is subject to change. 

    Examples of contracts contrary to public policy 
    are: 

    (I) Contracts in restraint of personal liberty. 

    (ii) Contracts prejudicial to freedom of marriage. 

    (iii) Contracts furthering sexual immorality. 
  

4. Contracts Deemed Unenforceable 

Main categories: 

    (a) Sponsiones Ludicrae 

    Gambling, betting and gaming contracts are not illegal but the courts will not enforce them. 

    "The court does not exist for settling disputes as to who had the winning number in a lottery." 

    Most betting and gambling transactions are now controlled by statute - but they are still not legally enforceable. 

    Exception: where competition has involved considerable effort and skill and there is no dispute as to the winner. 

    (b) Contracts in Restraint of Trade 

     (Restrictive Covenants) 

    Contracts or terms in contracts which restrict a person’s right to trade or carry on a profession. 

    Used in:  employment contracts 
                  contracts for sale of a business 
                  solus agreements 

    Restrictive covenants are unenforceable unless the restriction is fair and reasonable in the circumstances. 

    The court will examine: 

    (I) The Interests to be Protected The person seeking to impose the restriction 
         must have legitimate interests to protect, such 
         as trade secrets. 
          (Bluebell Apparel Ltd v Dickinson - Case 49) 

   (ii) The Extent of the Restriction 
        The restriction must not be for a longer time or cover a greater geographical area than is needed to reasonably protect the interests of   the party imposing the restriction. 
          (Dumbarton Steamboat Co Ltd v Macfarlane - 
          Case 50) 
          (Nordenfelt v Maxim Nordenfelt Guns and 
          Ammunition Co - Case 51) 

    (iii) The Public Interest 
         Courts have discretion to refuse to enforce a   restriction which is contrary to the public   interest. 

    Restrictive covenants are more likely to be enforced in cases involving the sale of a business than they are in employment contracts. 

    An unreasonable restriction will be completely unenforceable - the court will not rewrite the   clause to make it reasonable. 
     (Dumbarton Steamboat Co Ltd v Macfarlane - 
     Case 50) 

    If it is possible to sever the unreasonable   restrictions from the reasonable ones, the court    will enforce the reasonable restrictions. 
     (Mulvein v Murray - Case 52) 
  
CONTRACT TERMS 

1. General Rules of Interpretation 

(a) Technical Interpretation 

Courts use certain rules to determine what words mean and what evidence is allowed. e.g. 

     (I) Words and phrases are given ordinary   everyday meaning unless an alternative 
         meaning is clear. 

     (ii) Ambiguous words and phrases are interpreted to give effect to the agreement where possible. 

    (iii) Contracts which restrict freedom or exclude liability are interpreted strictly and contra proferentum. 

    (iv)  Where a contract has been reduced to writing, there is a presumption that the entire contract is contained in the written document. 

         The extrinsic evidence rule - (Inglis v Buttery & 
         Co - Case 53). 

         The Contract (Scotland) Act 1997 - allows extrinsic evidence to show the existence of terms outside the written document, unless the document itself states otherwise. 

  (b) Interpretation of the Extent of the Obligation 

      Where contract is not reduced to writing, the court may have to decide whether a particular statement has become a term of the contract. 

    Court will consider: 

          - Importance placed on statement by person to whom it was made. 

          - The time between statement being made and formation of the final contract. 

          - the expertise of the person making the statement. 
  

  (c) Interpretation of the Relative Importance of Terms 

    Terms in a contract vary in their importance. Important terms are referred to as "material terms” and less important ones are "non-material terms". 

    Parties are free to stipulate that any term is to be regarded as material. If they do not, the courts decide by reference to the commercial importance 
    of the clause and whether it goes to the fundamentals of the contract. 

    In some kinds of contract, certain terms are always regarded as being material. 

2. Express, Imported and Implied Terms 

  (a) Express Terms 

    Terms stated and set out in the contract - either in documents or in the oral statements of the parties. 

  (b) Imported Terms 

    Another form of express term - not set out in the contract itself but incorporated by reference to another source. 

    A term is only regarded as imported if certain conditions are met: 

     (I) Term must be imported before or at the time   the contract is made. 
         (Olley v Marlborough Court - Case 54) 
         (Thornton v Shoe Lane Parking - Case 55) 

         But it will sometimes be regarded as having been imported through a course of dealing: 
         (Spurling v Bradshaw - Case 56) 

    (ii) The document containing terms to be imported must be regarded as a contractual document. Main factor is whether a reasonable person would assume the   document to contain contractual terms. 
         (Taylor v Glasgow Corporation - Case 57) 

   (iii) The imported terms must have been brought to the notice of the other party. 
         (Hood v Anchor Line - Case 58) 
         (Williamson v North of Scotland Navigation Co - 
         Case 59) 

     The more unusual or onerous the term, the   more effort must be made to bring them to the other party's attention: 
     (Interfoto v Stilletto - Case 60) 

(c) Implied Terms 

    Terms not agreed by the parties but which the law will add to the contract. 
    e.g. 

    (I) Terms implied by trade custom 
         A clear and well established trade custom is binding on the parties, even if they were not   aware of it. 

   (ii) Terms implied by certain relationships Even where not expressly agreed, standard terms will be assumed - e.g. that employee is 
         entitled to be paid. 

  (iii) Terms implied to give business efficacy to a   contract 
         Court may imply a term needed to make commercial sense of the contract. 
         (The Moorcock - Case 61) 

   (iv) Terms implied by statute 
         there are an increasing number of specific   contracts which have terms implied into them by statutory provisions. The most common are sale of goods contracts and employment contracts. 

    Terms implied at common law will be overridden by an express term which contradicts it. This is also true of some statutory implied terms, but some statutory implied terms cannot be excluded. 

3. Statutory Control of Unfair Contract Terms 

(a) The Unfair Contract Terms Act 1977 

    The Act is only concerned with the regulation of   clauses which exclude or limit liability under a contract. 

    Part I of the Act applies to England, Part II applies to Scotland - the two parts are similar in effect. 

    Act applies to most kinds of contracts, except contracts of insurance and contracts relating to   the formation or dissolution of a company or partnership. 

    Effect of Act depends on type of contract - more   protection is given if the contract is a consumer contract or a standard form contract than if it is a freely negotiated commercial contract. 
  
    The Act makes some exclusion clauses void.  Others are of no effect unless it was fair and reasonable to incorporate them in the contract. 

    The onus is on the person claiming the clause is reasonable to prove that it is. 

    To determine if a clause is reasonable, the court must examine: 

       - the circumstances which ought to have been    in the contemplation of the parties at the time   the contract was made. 

       - the resources available to the party relying on the clause to meet claims and the possibility of him insuring against claims. 

    In addition, if the term tries to exclude implied  terms of quality and fitness for purpose in contracts for sale of goods, the court must have  regard to criteria in Schedule 2, including: 

     -  the relative bargaining positions of the parties 

     - whether the customer could have got the goods elsewhere without agreeing to a similar term 

     - whether the goods were made to the special order of the customer. 

     - whether the customer knew or ought to have   known about the existence or extent of the   term. 
  
    Main provisions of the Act: 

          s.16 Terms which purport to exclude or restrict    liability for any breach of duty arising in the course of any business or from the   occupation of premises used for business purposes: 

          - shall be void if the exclusion or restriction is in respect of death or personal injury. 

          -  shall, in any other case, be of no effect if it   was not fair and reasonable to incorporate the term in the contract. 

          s.17 Any term of a contract which is a consumer or standard form contract shall   have no effect for the purposes of enabling a party: 

          - who is in breach of a contractual   obligation to exclude or restrict liability to 
              the consumer or customer in respect of the breach, or 

          - in respect of a contractual obligation, to render no performance or to render a performance substantially different from that which the customer or consumer 
              reasonably expected, 

          if it was not fair and reasonable to incorporate the term in the contract. 

  
 (b) Unfair Terms in Consumer Contracts Regulations 1994 

    Regulations enacted to implement the European Union Directive on Unfair Contract Terms. 

    Regulations apply to all kinds of unfair terms, except those defining the price or main subject matter of the contract, but they apply only to consumer contracts which have not been individually negotiated. 

    A term will be regarded as unfair if, "contrary to the requirements of good faith, it causes a significant imbalance in the rights and obligations 
    arising under the contract, to the detriment of the consumer" (Reg 4) 

    An unfair term will not be binding on the    consumer, but the contract will continue in force if   this is possible without the unfair term.  The Regulations contain a non-exhaustive list of   the kind of terms which might be regarded as unfair. 

  

RIGHTS UNDER A CONTRACT 

1. Privity of Contract 

General rule is that no-one has rights under a contract unless he is a party to it. 

     (Blumer v Scott - Case 63) 

2. Exceptions 

(a) Agency 

    Where contract is made by agent acting for a principal, the principal acquires the rights and obligations under the contract. 

(b) Jus Quaesitum Tertio 

    A third party is entitled to enforce a contract when   it specifically confers on him a third party right or   jus quaesitum tertio. His rights are in addition to those of the existing parties. 
    Two main criteria: 

     (I) The third party to have the right must be identified in the contract. 

     (ii) The intention of the parties to confer a benefit   on the third party must be expressed in the contract or clearly implied by its terms. 

(c) Assignation 

    A third party may be able to obtain rights under a contract by having it assigned to him - this makes him a party to the contract in place of the original party 

    The assignee has no better rights than the person who assigned the contract to him: 
     (Scottish Widows Fund v Buist - Case 65) 

    An assignation has no effect until the other party to the contract has been informed. 

    Contracts with an element of delectus personae cannot be assigned. 

(d) Transmission 

    When a person dies or becomes bankrupt, his     contractual rights and obligations pass to his executor (on death) or trustee (on bankruptcy). 

    Contracts involving delectus personae do not transmit. 

BREACH OF CONTRACT 

1. Material and Non-Material Breach 

Effect of breach varies depending whether it is material or non-material. 

Material breach is regarded as repudiation of the contract - the innocent party can treat the contract as being at an end and claim damages. 

Non-material breach does not give a right to withdraw from the contract - innocent party can sue for damages but must carry out his part of the 
contract. 
     (Wade v Waldon - Case 66) 

2. Anticipatory Breach 

Breach of contract before time for performance is due. 
The innocent party has a choice: 

(a) He/she can ignore the information, wait until due date for performance and then sue for damages. The innocent party must remain willing to perform his part of the contract. 

     This is a risky option: 

          (Avery v Bowden - Case 67) 

(b) The innocent party can treat the breach as an immediate repudiation of the contract and can withdraw from the contract at once and claim   damages. 
          (Hochster v De La Tour - Case 68) 

(c) In some circumstances, the innocent party can carry out his part of the contract and claim the contract price. 
          (White & Carter (Councils) Ltd v McGregor - 
          Case 69) 

3. Remedies for Breach of Contract 

(a) Specific Implement 

    A court order to make the party in breach carry out his obligations under the contract. 
    The order may be: 

    Decree ad factum praestandum - to make the other person do something. 

    Interdict - to stop another person doing something. 

    Failure to comply with an order for specific implement is a contempt of court - punishable by imprisonment. 

    Decree ad factum praestandum will not be   granted where: 

     (I) The only obligation is to pay money. 

    (ii) The nature of the relationship makes it inappropriate. 

   (iii) It would be impossible for the party in breach to comply with the order. 

   (iv) The decree could not be enforced. 

    (v) The action is for delivery of goods and there is nothing special about the goods. 

   (vi) The court is of the opinion that it would be unfair or unjust to grant the decree. 

    (b) Recission 

    The right of the innocent party to withdraw from the contract and cancel it. 

    Recission is only justified where there has been material breach. 

    Recission does not require a court action, but damages are usually claimed as well. 

    (c) Damages 

    Damages are awarded to return the innocent   party to the position he would have been in if there had been no breach of contract. 

    Two legal principles limit the amount of loss 
    recoverable: 

    (I) Mitigation of Loss 

     When innocent party becomes aware of   breach, he must take reasonable steps to minimise the loss he suffers from it. 
          (Gunther v Lauritzen - Case 70) 

   (ii) Remoteness of Damage 

     The innocent party will not be able to recover   any losses the court considers too remote. Losses will only be recoverable if: 

     - They were losses which could be regarded as a natural consequence of the breach. 
or 
     - they were losses which could be supposed to be in the contemplation of both parties when the contract was made. 
          (Hadley v Baxendale - Case 71) 
          (Balfour Beatty Construction v Scottish Power - Case 72) 

 (d) Defensive Measures - Liquidate Damages Clauses 

    A clause can be put into a contract stipulating a sum to be paid if one of the parties is in breach of contract. The sum stipulated for is called liquidate 
    damages. 

    If there is a breach, the innocent party can recover the amount stated in the clause, whether this is more or less than the actual loss. No further   damages can be recovered. 

    The clause is meant to represent a reasonable pre-estimate of likely loss. If the clause bears no relation to probable loss and is intended to punish the party in breach, it will be seen as a penalty and will be unenforceable. 

    To decide if a clause is a penalty or liquidate damages, the courts take account of the following: 

     (I) Terminology used is not conclusive. 

    (ii) Clause for payment of single lump sum regardless of extent of breach is probably a penalty - a sum which varies with extent of breach is more likely to be considered as liquidate damages. 

   (iii) Clause demanding a sum much higher than the greatest loss which could arise from the breach is a penalty. 
          (Lord Elphinstone v Monkland Iron and Coal 
          Co Ltd - Case 73) 
          (Dingwall v Burnett - Case 74) 
  

TERMINATION OF A CONTRACT 

1. Performance 

A contract will terminate when both parties have fulfilled their obligations under it. 

2. Acceptilation 

 A contract will terminate when one party discharges the other from his obligations 
 under it. 

3. Contractual Stipulation 

 A contract may state that it is to terminate on certain conditions, or after a certain time expires. It will then terminate automatically. 

4. Novation 

  This is the substitution of a new agreement for an existing one, or the substitution of a new   debtor or creditor for an existing one, in such a way as to make clear that the original agreement is terminated. 

5. Prescription 

  This refers to the effect of time on rights and obligations. Most obligations are extinguished   altogether ("prescribe") after a certain period   of time. 

  Present rules are contained in: 

  The Prescription and Limitation (Scotland) Act 1973 

   In simple terms: 

     (a) Obligations arising from a breach of contract,    gratuitous promise or unjust enrichment   prescribe after five years - provided there has been no relevant claim and the subsistence of the obligation has not been relevantly acknowledged. 

        "Relevant claim" = court action, arbitration, etc. 

        "Relevant acknowledgement" = an action toward implementing the obligation or written submission that it exists. 

     (b) Obligations relating to land and arising from   partnership contracts prescribe after 20 years. 

     (c) Rights of ownership in land and rights to recover stolen property from a thief do not   prescribe. 

    
 6. Frustration 

    A contract is frustrated if events happen after it is made which makes performance impossible. The contract is terminated and the parties are discharged from any obligations under it. 

    Two conditions: 

     (a) Performance must have become impossible. 

     (b) The events causing the impossibility must not be the fault of either of the parties. 

    Common categories: 

     (a) Supervening Impossibility 

         (I) Destruction of the Subject Matter (Rei Interitus) 
         This will frustrate the contract if it makes   performance impossible. 
          (Taylor v Caldwell - Case 75) 

        (ii) Constructive Total Destruction 
         Where subject matter is not completely  destroyed, but is changed so that it no longer  fulfils the purposes of the contract. 
          (Tay Salmon Fisheries v Speedie - Case 76) 

    (iii) Supervening Illegality 
         Where a change in the law after a contract is made makes performance or further   performance of a contract illegal, this will   frustrate the contract. 
         (Fraser v Denny, Mott & Dickson - Case 77) 

    No damages can be claimed by either party when a contract is frustrated. 

    If money has been paid in advance for a service 
which is not rendered because of frustration or if work has already been done by one party which has benefited the other - there may be a claim on he basis of unjust enrichment. 
     (Cantiere San Rocco SA v Clydebank Shipbuilding 
     Co - Case 78) 
  

Part 3 - LAW OF AGENCY 

 INTRODUCTION 

Definition 

"Agency" - a bilateral, onerous, consensual contract whereby one party, the principal, authorises another, the agent, to execute business on his behalf. 

Agency involves three parties: 

     •    Principal 

     •    Agent 

     •    Third Party 

and two contracts: 

Capacity 

Same rules regarding capacity as with any other contract. 

The principal must have the necessary capacity. 

Note the capacity restrictions on: 

     •    young people 
     •    enemy aliens 
     •    companies prior to incorporation 

          Tinnevelly Sugar Refining Co Ltd v Mirrlees, Watson & Yaryan Co Ltd (Case 1) 
          Kelner v Baxter (Case 2) 

CONSTITUTION OF AGENCY 

Agency relationship may arise in one of five ways: 

     •    Express Agreement 

     •     Implied Agreement 

               -   Implied by Conduct 

               -   Implied by Law 

     •    Holding Out 

Creation of agency by holding out requires: 

               -    Representation by principal 
  
               -    Reliance by third party 
  
               -    Alteration of third party’s position 

          Freeman & Lockyer v Buckhurst Park Properties (Case 3) 

     •    Ratification 

          Lass Salt Garvin v Pomeroy (Case 6) 

Requirements for ratification: 

               -    Principal in Existence 
  
                    Kelner v Baxter (Case 2) 

               -    Principal with Capacity 

               -    Ratification must be Timeous 
  
                    Goodall v Bilsland (Case 4) 

               -    Agent Acting as Agent 
  
                    Keighley Maxted & Co v Durant (Case 5) 

               -    Principal Aware of Material Facts 
  

     •    Agency of Necessity 

Requirements: 

               -    genuine necessity 
  
               -    communication impossible 

               -    actions in the interests of the principal 
  
                    Great Northern Co v Swaffield (Case 7) 

                    Springer v Great Western Railway Co (Case 8) 
  

CATEGORIES OF AGENT 

Traditional distinction between general and special agents is now of limited importance. 

Other common kinds of agent: 

     •    Mercantile Agents 

    People employed to buy and sell. 

    Divided into factors and brokers. 

          Glendinning v Hope & Co (Case 9) 

     •    Del Credere Agents and Confirming Agents 

    Mercantile agents who undertake to indemnify the principal if the third party fails to perform the   contract. 

     •    Estate Agents 

    Regulated by:      Estate Agents Act 1979 
                               Property Misdescriptions Act 1991 
  
     •    Shipmasters 

    Captain or similar officer of a ship has wide powers. 

  
    •    Commercial Agents 

    Commercial Agents (Council Directive) Regulations 1993 

    Self-employed intermediaries with continuing authority to negotiate and/or conclude sales. 
  

AUTHORITY OF AN AGENT 

    Agent can only bind principal in contract with third party if he has the necessary authority. 

    Authority may be: 

     •     express 
     •     implied 
     •     ostensible or apparent 
     •     presumed. 

    The first two are actual authority, the others are deemed to exist by law. 

  
     •    Express Authority 

          Set out by contract. 

     •    Implied Authority 

          Defined by nature of employment or task. 

          Barry, Ostlere & Shepherd v Edinburgh Cork Importing Co (Case 10) 

         Riverford Finance v Kelly (Case 11) 

         SMC Electronics Ltd v Akhter Computers Ltd (Case 12) 

         Sinclair, Moorhead & Co v Wallace & Co (Case 13) 

     •    Ostensible Authority 

          Authority that the agent has been held out as having. 

          International Sponge Importers v Watt (Case 14) 

          Watteau v Fenwick (Case 15) 

          Racing UK Ltd v Doncaster Racecourse Ltd (Case 16) 

          British Bata Shoe Co v Double M Shah (Case 17) 

     •    Presumed Authority 

          Arises in cases of agency of necessity. 
  

DUTIES OWED BY AGENT TO PRINCIPAL 

     •    Duty to Obey Instructions 

          Gilmour v Clark (Case 18) 

          Graham & Co v United Turkey Red Co (Case 19) 

     •    Duty not to Delegate 

          Delegatus non potest delegare - an agent must not delegate. There are exceptions. 

          De Bussche v Alt (Case 20) 

     •    Duty of Care and Skill 

     •    Duty to Account 

          Tyler v Logan (Case 21) 

     •    Duty of Relief 

          Milne v Ritchie (Case 22) 

     •    Fiduciary Duty 

          Duty of loyalty and good faith. Restricted to what is done in the course of the agency. 

          Lothian v Jenolite Ltd (Case 23) 
  
          the duty has 3 aspects: 

               -    Agent must not transact with the principal on his own behalf. 
  
                    McPherson’s Trustees v Watt (Case 24) 

               -    Agent must not receive any profit, commission or benefit from the third party. If 
                     he does, the following consequences may follow: 

                    -  Principal can claim the benefit 
  
                    Ronaldson v Drummond & Reid (Case 25) 

                    De Bussche v Alt (Case 26) 

                     -  Agent loses his commission and may be dismissed 

                     -  Principal may be able to claim damages from third party 

                     -  Principal may be able to rescind the contract with the third party. 

                     -  Criminal penalties under the Prevention of Corruption Acts 1906 and 1916. 

                -    Agent owes a duty of confidence in respect of information gained through the agency. 

                    Liverpool Victoria Friendly Society v Houston (Case 27) 
  

 RIGHTS OF AGENT AGAINST PRINCIPAL 

     •    Right to remuneration 

          Agreed rate, customary rate or quantum meruit ("as much as it is worth") 

          Kennedy v Glass (Case 28) 

         PJ Pipe & Valve Co Ltd v Audco India Ltd (Case 29) 

     •    Reimbursement of legitimate expenses 

          Drummond v Cairns (Case 30) 

          Tomlinson v Scottish Amalgamated Silks (Case 31) 

     •    Relief from legitimately incurred liability 

          Stevenson v Duncan (Case 32) 

          Marshall Wilson Dean & Turnbull v Feymac Properties (Case 33) 

          Robinson v Middleton (Case 34) 

     •    Lien 

          The right to hold on to possession of goods until the owner of them has paid a debt or 
          fulfilled an obligation. Lien may be general or special. 
  

RIGHTS AND LIABILITIES OF THIRD PARTIES 

Depend on the way in which agent contracts with third party. 
  
     •    Agent transacting as agent for named principal 

          Principal and third party are bound to the contract. 

            Stone & Rolfe Ltd v Kimber Coal Co (Case 35) 

          Armour v Duff & Co (Case 36) 

Exceptions: 

               -    Del credere agents and confirming agents 

               -    Custom of trade - e.g. solicitors. 

            Livesey v Purdom & Sons (Case 37) 

               -    Agent has a personal interest in the contract 

          Mackenzie v Cormack (Case 38) 

               -    Principal is not a legal person 
  

     •    Agent transacts as agent for un-named principal 

          Gibb v Cunningham & Robertson (Case 36) 

     •    Agent contracts as principal 

               -    Principal can enforce contract 
  
                    Bennett v Inveresk Paper Co (Case 40) 

               -    Third party can elect to sue principal or agent 

                    Ferrier v Dods (Case 41) 

     •    Agent contracts as agent, but exceeds actual and ostensible authority. 

          No action under the contract, but agent can be sued for breach of warranty of authority. 

           Collen v Wright (Case 42) 

          Yonge v Toynbee (Case 43) 

          Anderson v Croall & Sons Ltd (Case 44) 

          Irving v Burns (Case 45) 
  

TERMINATION OF AGENCY 

     •    Completion of transaction or expiry of time 

     •    Mutual agreement 

     •    Revocation by principal (not possible if there is a procuratory in rem suam) 

     •    Renunciation by agent 

     •    Frustration 

          Agency is frustrated by: 
  
               -    Death of principal or agent 

               -    Insanity of principal or agent 
        But (Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, s.71) insanity 
        of principal will not terminate a power of attorney or deed of factory and 
        commission granted after 1 January 1991. 

               -    Bankruptcy of either party. 

               -    Cessation of principal’s business 

        Patmore & Co v Cannon & Co (Case 43) 

Part 3 - LAW OF PARTNERSHIP
(Statutory references are to the Partnership Act 1890 unless otherwise stated.) 

DEFINITION OF PARTNERSHIP 
  
Partnership Act 1890, s.1 (1): 
Partnership is the relation which subsists between persons carrying on a business in common with a view of profit. 

Essential Elements: 

     •    Business 

          Winsor v Schroeder (Case 1) 

     •    Carried on in Common 

           Khan and Another v Miah and Others (Case 2) 

     •    Profit Motive 
  
Exceptions: 

s.1 (2) The relationship between members of any company or association which is: 

(a) Registered as a company under any of the Companies Acts, or 

(b) Incorporated by Act of Parliament, Letters Patent or Royal Charter, or 

(c) Engaged in working mines subject to the jurisdiction of the Stanneries, 

Is not a partnership within the meaning of the Act? 

(Note that (c) above no longer has any application). 
  

Courts have extended exception to cover people working together with the intention of forming a company: 

          Keith Spicer Ltd v Mansell (Case 3) 

Rules for Determining Existence of Partnership 

Partnership Act 1890 s.2 

     •    Joint or Common Interest in property does not of itself create a partnership. 

          Sharpe v Carswell (Case 4) 

          Dawson v Counsell (Case 5) 

     •    Sharing gross returns does not of itself create a partnership. 

          Cox v Coulson (Case 6) 

     •    Sharing net profits is prima facie evidence of partnership, but note: 

               -    Repayment of a debt in instalments 

               -    Employees paid by share of profits 
  
               -    annuity paid from profits 
  
               -    loans repaid as percentage of profits 

               -     Sale of business goodwill paid for by percentage of profits 
  
           Pratt v Strick (Case 7) 

Substance of agreement test: 

          Adam v Newbigging (Case 8) 

          Stewart v Buchanan (Case 9) 

  

THE SEPARATE LEGAL PERSONALITY OF THE FIRM 

s.4 (1) Persons who have entered into partnership with one another are collectively called a 
"firm". 

s.4 (2) In Scotland, a firm is a legal person distinct from the individual partners of whom it is composed, but an individual partner may be charged on a decree or diligence directed against the firm. 

Has implications for: 

     •    contracts 

     •    set off of debts 

     •    property ownership 

     •    bankruptcy 
  

FORMATION OF PARTNERSHIP 

     •    consensual agreement and has no specific requirements for formation 

     •    Capacity 

               -    Young Persons 

               -    Persons of Unsound Mind 

     •    Illegality 

          Everet v Williams (Case 10) 
  
     •    Restrictions on Freedom to Associate 
  
     •    Restrictions on Firm’s Name 

               -    Statutory Restrictions 

                    Business Names Act 1985 imposes conditions on the use of certain names. It applies to sole traders, partnerships and corporations carrying on business in the UK. 

               -    Common Law Restrictions - passing off 
  

RELATIONS OF PARTNERS TO PERSONS DEALING WITH THEM 

The Agency Relationship 

s.5 - Every partner is an agent of the firm and his other partners for the purpose of the business of the partnership; and the acts of every partner who does any act for carrying on in the usual way of business of the kind carried on by the firm of which he is a member bind the 
firm and his partners, unless the partner so acting has in fact no authority to act for the firm in the particular matter, and the person with whom he is dealing either knows that he has no authority, or does not know or believe him to be a partner. 

          Mercantile Credit Co Ltd v Garrod (Case 11) 

Trading and non-trading partnerships: 

          Paterson Brothers v Gladstone (Case 12) 

        s.6       Actions done in the firm’s name by non-partners. 

        s.7     Actions done by partners in the firm’s name but not in the ordinary course of business. 

        s.8     Where a partner’s usual authority has been limited. 
  

Joint and Several Liability for Debts and Obligations 

        s.9      Every partner in a firm is liable jointly and severally with the other partners for all debts and obligations incurred while he is a partner. 

              Bagel v Miller (Case 13) 

Liability of the Firm for Wrongs 

        s.10    Firm is liable for delicts of a partner acting within his authority. 

            Kirkintilloch Equitable Co-operative Society v Livingstone (Case 14) 

            Mair v Wood (Case 15) 

        s.11    Firm is liable for a partner’s misapplication of third party’s money or property. 

            Rhodes v Moules (Case 16) 

        s.12     The partners are jointly and severally liable with the firm 
  

        s.13    Liability for misapplication of trust property. 
  

Liability Through "Holding Out" 

s.14 (1) Any person who represents himself as a partner, (whether orally, or in writing or by conduct) or who knowingly allows himself to be represented as a partner, will be liable as a partner to anyone who has given credit to the firm in reliance on the representation. 

      Tower Cabinets v Ingram. 

Representations by and Notice to Partners 

s.15 and 16 Representations by and notices to any partner operate as representations by or notices to the firm. 

Liability of Incoming and Outgoing Partners 

General rule: A partner can only be made liable for debts and obligations incurred while he is a partner. 

   • Liability for Existing Debts (s.17) 

      Court v Berlin (Case 17) 
  
   • Liability for Future Debts (s.36) 

           -    A person dealing with a partnership after a change in its constitution is entitled to treat all apparent members of the old firm as still being members of the firm until he has been notified of any change. 

           -    Not applicable where partner: 

                               -    died 
                               -    became bankrupt 
                               -    was not known to third party to have been a partner 

      Tower Cabinets Ltd v Ingram (Case 16) 
  

RELATIONS OF PARTNERS TO ONE ANOTHER 

Partnership Act 1890 ss.19-31 

General Principles 

   • Delectus Personae 

   • Fiduciary Duty 

   • Freedom of Contract 

      S.19 Rights and duties of partners may be varied by consent, 

Partnership Property 

s.20 - all property which is brought into the firm or acquired for the firm in the course of business. 

       Munro v Stein (Case 19) 

s.21 - Property paid for out of partnership profits is presumed to be the property of the firm. 
  

Rights of Partners 

s.24 - implied terms 

   • Equal shares. 

   • Indemnity. 

   • Interest at 5% on extra capital contributions. 

   • No interest on other capital contributions until profits have been assessed. 

   • Participation in management. 

   • No salary. 

   • Introduction of new partner requires consent of all partners. 

   • Change in nature of business requires consent of all partners. 

   • General decision making by majority. 

   • Right to inspect the books. 
  

Expulsion of a Partner 

s.25 - No majority of the partners can expel any partner unless power to do so has been conferred by express agreement. 

      Carmichael v Evans (Case 21) 
      Blisset v Daniels (Case 22) 

 Termination of a Partnership at Will 

s.26 - Any partner can terminate a partnership at will at any time by giving notice. 

Continuation of Partnership When Agreement Expires 

s.27 - the rights and duties of the partners remain the same as they were under the original agreement. 

Duties of Partners 

   • Duty to Account - s.28 

       Law v Law (Case 23) 

   • Duty Not to Make Private Profits 

      Pathirana v Pathirana (Case 24) 

      Finlayson v Turnbull (Case 25) 

   • Duty Not to Compete With Firm 

      Pillans Brothers v Pillans (Case 26) 

Assignation 

s.31 - A partner can assign his share in the partnership, but cannot make the assignee a 
partner by doing so. 
  

GROUNDS ON WHICH A PARTNERSHIP MAY BE DISSOLVED 

Partnership Act 1890 ss.32-35 

By Expiration or Notice (s.32) 

   • Expiration of term or completion of undertaking. 

   • By giving notice 

      Macleod v Dowling (Case 27) 

Death or Bankruptcy 

s.33 - A partnership is dissolved if any partner dies or becomes bankrupt. 

      William S Gordon & Co Ltd v Mrs Mary Thomson Partnership (Case 28) 

Illegality 

s.34 - A partnership is dissolved by any event which makes it unlawful. 

      R v Kupfer (Case 29) 

Dissolution by Order of the Court 

s.35 

   • Insanity 

   • Permanent Incapacity 

   • Prejudicial Conduct 

   • Persistent Breach of Partnership Agreement 

      Thomson, Petitioner (Case 30) 

   • Business Can Only be Carried on at a Loss 

      Handyside v Campbell (Case 31) 

   • Just and Equitable Grounds 
  

CONSEQUENCES OF DISSOLUTION 

Right to Notify 

s.37 - Any partner has the right to give public notice of dissolution. 

Continuing Authority of Partners 

s.38 - The authority of partners to bind the firm will continue after dissolution, but only insofar as is necessary to winding up. 

Rights as to Application of Partnership Property 

s.39 - Each partner is entitled to have the partnership property applied in payment of the firm’s debts and the surplus assets distributed among the partners. 

Return of Premium 

If a fixed term partnership is dissolved before term expires, some premium may be repayable. 

Rescission 

Recission of agreement on grounds of fraud/misrepresentation. Innocent partner has rights. 

   • Right of lien. 

   • Right to be indemnified against liability. 

   • Rights as a creditor. 

Right to Share Profits Made After Dissolution 

Where deceased or retired partner’s assets remain in the business, he or his estate receives the 
benefit. 

Distribution of Assets 

s.44. 

Losses will be paid: 
  
   • first out of profits 
   • next out of capital 
   • by the partners. 

Assets will be applied in the following order: 

   • paying the debts 
   • paying partners for advances other than capital. 
   • paying partners their share of capital. 
   • surplus to partners. 
  

LIMITED LIABILITY PARTNERSHIPS 
  
Limited Partnerships Act 1907 

This Act allows some partners to have limited liability. 

Two kinds of partner - general and limited. 

The partnership must be registered with the Registrar of Companies. 
Limited Liability Partnerships Act 2000 

   • This Act permits the creation of a limited liability partnership (LLP). 

   • Separate legal identity. 

   • All the partners have limited liability. 

   • Can create a floating charge. 

   • Must be registered with the Registrar of Companies. 

   • Partnership agreement, if there is one, need not be registered. 

   • Tax arrangements for LLPs are the same as for ordinary partnerships. 

   • Other arrangements are similar to ordinary partnerships. 

 


Tower Taxi Technology LLP v Marsden and Smith (Case 32) 
  

Part 4 – The Law Of Delict
INTRODUCTION 

The law of delict is part of the law of obligations. 

A delict is a legal wrong - the actual obligation is the obligation is to make reparation by payment of compensation. 

Three elements must be present before there is liability for 
a delict: 

1. Loss (Damnum) - a wrongful act is not actionable on its own - obligation to make reparation only arises where loss   or damage has resulted. 

2. Legal Wrong (Injuria) - there is no delict unless there is an act or omission regarded as wrongful by the law. A delict may be an intentional or an unintentional act or omission, but there must be an element of fault. 

3. Causation - there must be a causal link between the wrongful act and the damage suffered. 

GENERAL PRINCIPLES OF NEGLIGENCE 

At common law there is liability for damage caused by 
unintentional but negligent acts or omissions. 

A person will only be liable for his negligence if the 
following can be proved: 

     -    The person owed a duty of care to the injured party. 

     -    The duty of care was breached. 

     -    The breach of duty caused harm. 

     -    The connection between the breach and the harm was 
          not too remote. 

Onus of proving these lies with the person bringing the 
action. 

1. The Duty of Care 

A person is only liable for negligent acts if he owes a duty of care to the person harmed. 

    (a) Existence of a Duty of Care 

    Whether or not a duty of care exists is a question of law. The basis used today was that set out in: 

          Donoghue v Stevenson (Case 1) 

    The “neighbour principle” - you owe a duty of care to anyone who is so closely and directly affected by your   actions that you should have had them in mind when deciding on your actions. 

    This is strongly linked to: 

    (b) Reasonable Foreseeability 

    If it is reasonably foreseeable that the conduct in question could cause harm, a duty of care will be owed.  A person is only required to foresee reasonable and 
    probable consequences - not remote possibilities: 

          Muir v Glasgow Corporation (Case 2) 

    But may be liable even if the exact nature of the harm is not foreseeable: 

          Hughes v Lord Advocate (Case 3) 

    (c) Ambit of Duty of Care 

    Pursuer must show that he comes within the ambit of the defender’s duty of care. 

    The duty only extends to those whom it could reasonably be anticipated could be harmed by the wrong. 

          Bourhill v Young (Case 4) 
  

2. Duty of Care - Particular Issues 

    (a) Pure Omissions 

    No general legal duty to warn someone of danger or to attempt to rescue someone. 

    Exceptions: 

     (I)  Where there is a sufficiently close degree of proximity between the parties. 

    (ii) Where the person who fails to warn is the person who created the danger. 

    (b) Nervous Shock 

    Duty not to cause harm through negligence extends to mental harm - but courts have limited situations in which a duty of care exists to prevent nervous shock. 

     (I)  Defender will be liable for nervous shock suffered by a person who was at risk of suffering physical harm as   a result of the careless conduct. 

    (ii) Defender will be liable for nervous shock suffered by a person who is not at risk of physical harm himself, where someone else is injured by the negligent 
         conduct.  But only if: 

               -    There were “close ties of affection” between the pursuer and the actual victim, and 

               -    The pursuer witnessed the incident or its immediate aftermath, and 

               -    The pursuer saw or heard the effects of the incident on the victim. 

              Alcock v Chief Constable of South Yorkshire (Case 5) 

              Robertson v Forth Road Bridge Joint Board (Case 6) 

              McFarlane v E E Caledonia Ltd (Case 7) 

    (c) Economic Loss 

    The duty of care concept has been used by the courts to   limit liability in delict. 

    Duty of care to prevent causing loss or damage through negligent acts or omissions does not extend to all kinds of loss or damage. 

    Loss or damage may take the form of: 

         -    Physical injury 

         -    Physical damage to property 

         -    Derivative economic loss (financial loss derived from 
              physical injury/damage) 

         -    Pure economic loss (financial loss incurred without underlying physical damage) 

    There is usually no duty of care to avoid pure economic loss and this kind of loss can not usually be recovered in an action for delict. 

              Spartan Steel and Alloys Ltd v Martin & Co Ltd (Case 8) 

    The courts may concede the existence of a duty of care to avoid pure economic loss where they consider that there is a sufficient degree of proximity between the parties. 

    Pure Economic Loss - Specific Situations 

        (I) Economic loss arising from negligent misstatements 

        There is sometimes a duty of care not to cause pure economic loss through giving negligent advice or information. 
        This arises where: 

         -    The person giving the advice knew that it would be   relied on by the other party, and 

         -    The person giving the advice knew or should have   known that it would be used by the other party in a particular transaction or a particular kind of 
              transaction. 

          Hedley Byrne & Co v Heller & Partners (Case 9) 

          Martin v Bell Ingram (Case 10) 

        But see also: 

          Caparo Industries plc v Dickman (Case 11) 

          (ii)  Economic loss arising from defective products and services. 

        No duty of care normally arises in respect of pure economic loss caused by defective products and services. 

        In the early 1970s there were a series of cases which showed a tendency to treat these claims more 
        sympathetically - these have now been effectively overruled by later cases. 

          D & F Estates Ltd v Church Commissioners for England (Case 12) 

          Murphy v Brentwood District Council (Case 13) 

        In very limited circumstances, the court may say a duty of   care exists in respect of pure economic loss - this arises   where there is “special” proximity between the parties. 

          Junior Books v Veitchi Co (Case 14) 

3. Breach of Duty of Care 

Pursuer must not only establish that the defender owes him/her a duty of care, but that he was in breach of the duty. 

This has two aspects: 

    (a) Voluntary Act or Omission 

    Breach of duty of care requires a voluntary act or omission. 

    Defender will not be liable if his actions were involuntary 
    (though the courts will interpret this narrowly). 

          Waugh v Allan (Case 15) 

    (b) Standard of Care 

    Duty of care is not an absolute duty. The defender will only be liable if his conduct falls below the standard required by law. 

    The duty is to take reasonable care - the care that would be taken by a reasonable person in the defender’s position. 

    This is an objective standard - it does not take account of any lack of skill, experience or intelligence on the part of the individual defender. 

     Nettleship v Weston (Case 16) 
  
    To determine the standard of a reasonable person in the same position, courts have regard to a number of factors: 
  
         (I) Probability of damage or injury to the pursuer: 

         The greater the risk of causing injury or damage, the more likely it is that a person will be considered negligent if he takes no steps to prevent it. 

          Bolton v Stone (Case 17) 
  

        (ii) Seriousness of likely damage or injury: 

         The more serious the damage or injury likely to result   from a failure to take care, the more care must be   taken to avoid it. 

         Paris v Stepney Borough Council (Case 18) 
  

      (iii) The utility of the activity: 

         Even where there is a considerable risk involved, this will be balanced against the social benefit to be gained from the activity in question. 

                    Watt v Hertfordshire County Council (Case 19) 

    (iv) The practicality and cost of taking precautions 

          A hypothetical reasonable person would take into   account the cost and practicality of taking precautions against damage and weigh this against the risk of   damage and likely seriousness of any damage. 

          Where cost is very great and risk very small, court   may decide a reasonable person would not have taken the precautions, and failure to do so will not be 
         negligent. 
  

    (c) Standard of Care - Professional Negligence 

    A professional person must attain the standard of care to be expected from a reasonably competent member of his profession. 

    Important element is the “usual practice” of the profession.  Pursuer must show three things to establish professional negligence: 

     (I)  There was a normal practice. 

     (ii) The defender did not follow the normal practice. 

    (iii) The course the defender followed would not have been followed by any practitioner of ordinary skill, acting with ordinary care. 
                    Hunter v Hanley (Case 21) 

    (d) Res Ipsa Loquitur “The thing speaks for itself” 

    In some circumstances, the court will infer from the circumstances that the event in question could not have happened unless there was some negligence. 

    In the absence of any alternative explanation from the defender, the court will assume negligence and the pursuer will not have to prove it. 

    Criteria: 

     (I)  The nature of the event is such that it could not happen without some carelessness. 

     (ii) The thing causing the accident is within the exclusive control of the defender. 

          Scott v London & St Catherine Docks Co (Case 22) 

          Easson v London & North East Railway (Case 23) 

4. Causation 

The pursuer must show that the breach of duty of care was both the factual and legal cause of the harm suffered. 

    (a) Factual Causation 

    Causa sine qua non - the “but for” test. 

    If the harm would have occurred even if the defender had not been negligent, factual causation will not be proved. 

          Barnett v Chelsea & Kensington Hospital (Case 24) 

          Kay v Ayrshire & Arran Health Board (Case 25) 

          McWilliams v Sir William Arrol (Case 26) 

    The “but for” test does not work where there are multiple causes or potential causes for the damage.     Causation will then be proved if pursuer can show that 
    defender’s negligence, on the balance of probabilities, materially contributed to the damage. 

          Wardlaw v Bonnington Castings (Case 27) 

  
  (b) Legal Causation 

   Causa causans - the proximate, effective or substantial 
    cause. 

    If some new action breaks the chain of causation between a   factual cause and the final harm, the factual cause will no longer be the proximate cause of the damage.  This break in causation is called novus actus interveniens. 

    The intervening act may be done by the pursuer or by a third party. 

    There is a presumption in favour of a person being liable for the consequences of his negligence and against novus 
    actus interveniens. Two factors are important: 

     (I)  Foreseeability 

          A subsequent intervening act will not usually break the chain of causation if the act was foreseeable. 

          Sayers v Harlow Urban District Council (Case 28) 

     (ii) Hazardousness of Intervening Act 

          If the intervening act is sufficiently hazardous, it may break the chain of causation even if it was foreseeable. 

          McKew v Holland & Hannon & Cubitts (Case 29) 
          Donaghy v National Coal Board (Case 30) 

5. Remoteness of Damage 

A pursuer will not be able to recover for damage which is 
considered to be too remote. 

Two possible tests for remoteness: 

     -   once liability is established, defender is liable for all losses flowing naturally and directly from the   negligence. (similar to the test in contract). 

     -   once liability is established, the defender is only liable for those losses which are reasonably foreseeable. 

    Scottish courts tend to apply the first test; English courts tend to apply the second test. In most cases the result 
    would be the same. 

         Overseas Tankship (UK) Ltd v Mort Docks & 
         Engineering Co (The Wagon Mound No 1) (Case 31) 

          Campbell v Moffat Transport Ltd (Case 32) 
      But Note: “The Thin Skull Rule” - a person who causes harm to another must take his victim as he finds him, even if the consequences are not foreseeable. 

          Smith v Leech Brain & Co (Case 33) 

VICARIOUS LIABILITY AND JOINT DELICTS 

General Rule - a person is liable for his own delicts. 

(culpa tenet suos auctores - fault adheres to its author) 

A person cannot usually be made liable for the delicts of 
another, but: 

1. Joint and Several Liability 

This arises where two or more people are responsible for 
the same delict. 

          Anderson v St Andrews Ambulance Assoc. (Case 34) 

Where there is joint liability, the person harmed can sue both of them together or only one of them - this kind of liability is described as “joint and several”. 

It is beneficial to the pursuer because he usually only has to bring one action and does not need to worry about apportioning blame or collecting damages from different people. 

Example of joint and several liability: 

Pursuer “A” is injured in an road accident which is partly the fault of “X” and partly the fault of “Y”. 

     1.  “A” can choose to sue just one of them (e.g. “X”), and can get an award for all the damages due to him. If  “X” then pays “A” the damages, “A” has no right to 
         sue “Y”, but if “X” fails to pay, then “A” can bring an  action against “Y”. 

         If “X” is sued alone and has to pay all the damages, he is entitled to claim a share of them from “Y”. The court can apportion blame and decide e.g. that “X” is 
         75% responsible and “Y” 25% responsible. “X” could then claim 25% of the damages from “Y”. (None of   this affects “A”’s right to claim all the damages from 
         “X”. 

     2. “A” can choose to sue both “X” and “Y” together in one action. The court will then award a joint and several decree. “A” is then entitled to enforce the 
         decree against either “X” or “Y” and collect all the damages from just one of them, leaving him to recover a share from the other. 

         Again, if “A” chooses to enforce the decree against “X” and “X” fails to pay, he can then enforce it   against “Y”. 

2. Vicarious Liability 

“Vicarious” = in place of another 

In some limited circumstances, when one person commits a delict, liability can be imposed on someone who was not at fault. 

The person who was at fault is technically jointly and severally liable with the person who is vicariously liable. 

Note: Parent are not vicariously liable for the delicts of their children. There is no set lower age limit at which children become liable for their own delicts. 

          Barnes v Flucker (Case 35) 

A parent may be in breach of his/her own duty of care to exercise control over a child: 

          Newton v Edgerley (Case 36) 

Vicarious liability may arise in three relationships: 

    (a) Principal and Agent 

    An agency relationship arises where one person is authorised to act for another. A principal will be liable for the delicts of his agent where he expressly authorised the act in question, or where the agent was acting within the 
    scope of his implied authority. 

    (b) Independent Contractors 

    The general rule is that a person is not vicariously liable for the actions of an independent contractor he has hired. 

    A person will be vicariously liable for an independent contractor where he has full control over what contractor does and how he does it: 

         Marshall v William Sharpe & Sons (Case 37) 

    (c) Employers and Employees 

    Employers are liable for the delicts of their employees, if 
    the pursuer can establish two things: 

         (I)  The relationship between the wrongdoer and the defender was one of employer and employee. 

          It may sometimes be difficult to establish whether   someone is an employee or an independent contractor.  The courts apply an objective test - the name the parties have given to the relationship is not conclusive. 

          Where an employee has been temporarily seconded to another employer, the original employer remains   liable unless he can prove that full control has passed   to the temporary employer. 
  
        Mersey Docks & Harbour Board v Coggins & Griffith (Case 38) 

        (ii) The delict was committed in the course of the employee’s employment. 

        “Course of employment” is widely construed. An employee will be acting in the course of his employment if he is doing work he is authorised to do, even if he is doing it in an   unauthorised or prohibited way: 

          Rose v Plenty (Case 39) 

          Century Insurance v Northern Ireland Transport   Board (Case 40) 

        An employer will not be liable for acts done by the   employee when he is engaged in something totally outwith the bounds of his employment. 

          Raynor v Mitchell (Case 41) 

          Angus v Glasgow Corporation (Case 42) 

          Poland v John Parr & Sons (Case 43) 

          Warren v Henly’s Ltd (Case 44) 

        An employer who is held liable for his employee’s delict   can theoretically recover the damages from the employee   (though this is rare in practice). 

          Lister v Romford Ice and Cold Storage Co (Case 45) 
  

DEFENCES TO AN ACTION FOR NEGLIGENCE 

1. Statutory Authority 

Parliament may authorise activity which would otherwise be actionable - the extent of the power and authority conferred by any particular Act will depend on an interpretation of the Act. 

Where conduct which has been authorised causes damage, it may still be actionable it the activity authorised could just as easily be done without causing damage. 

2. Necessity 

This will not be a defence to a true negligence action - necessity would not normally justify a lack of care. 

Necessity might be a defence where a wrongful act was done deliberately, such as damage to property in order to save life. 

3. Damnum Fatale 

Also called “inevitable accident” or “act of God”. 

The defence only applies where there has been an unexpected and purely natural event, which no human foresight could have prevented 

          Caledonian Railway Company v Greenock 
          Corporation (Case 46) 

4. Volenti Non Fit Injuria 

It is a defence to say that the pursuer voluntarily assumed 
the risk of injury. 

Volenti is a complete defence, if proved, but the courts 
construe it narrowly. 

The defender must show that the pursuer freely and voluntarily consented to run the risk, with full knowledge of the nature and extent of the risk he/she ran. 

Voluntary assumption of risk may be express or implied: 

          Morris v Murray (Case 47) 

There are two situations where the defence is unlikely to succeed: 

    (a) Employment - the defence will rarely succeed if used by an employer to escape liability to an injured employee. 

          But see:  ICI v Shatwell (Case 48) 

    (b) Rescuers - a person who undertakes a risk to save life or rescue property will rarely be regarded as volenti if   he/she is injured. 

          Baker v T E Hopkins Ltd (Case 49) 

The use of volenti non fit injuria as a defence is also 
 restricted by legislation: 

        (I) Road Traffic Act 1988, s.149 
          The defence of volenti does not apply in an action brought by a passenger against the driver of a vehicle with compulsory third party insurance. 

        (ii) Unfair Contract Terms Act 1977, s.16 
          This applies to non-contractual notices as well as contract terms. A notice which tries to exclude liability for breach of duty (including a duty of care) 
          will be void where it relates to death or personal   injury and unenforceable in other cases unless it is fair and reasonable. 

5. Contributory Negligence 

It is a defence to show the pursuer’s loss and injury was partly due to his own fault. 

Law Reform (Contributory Negligence) Act 1945 

Where a person suffers damage as the result partly of his own fault and partly due to the fault of any other person, this does not defeat a claim, but the court will reduce damages to the extent the pursuer was to blame. 

To succeed in using contributory negligence as a defence, the defender must show: 

    (a) The pursuer suffered damage partly as a result of his own fault - in that his conduct fell below that of a reasonable person in his position: 

          Cork v Kirkby Maclean (Case 50) 

    (b) The conduct of the pursuer must have been a factual cause of the damage - as worked out using the “but   for” test. 

          Froom v Butcher (Case 51) 

Rescuers are unlikely to be found to have contributed to their injuries - unless the rescuer acted with reckless disregard for his own safety and this was not justified by the emergency. 

6. Criminality 

For policy reasons, the court will not award damages where one person harmed another when both were involved in some criminal activity. This is not an absolute defence but depends on circumstances: 

          Weir v Wyper (Case 52) 

          Pitts v Hunt (Case 53) 
  

SOME PARTICULAR FORMS OF LIABILITY 

1. Strict Liability for Harm Caused by Defective Products 

The Consumer Protection Act 1987 

    (a) The Strict Liability Regime 

          s.2 (1)    strict liability is imposed on a producer in respect 
          of any damage caused wholly or partly by a 
          defect in his product. 

    Eliminates need for pursuer to show fault - but it must still be proved that product was defective and there is a causal link between the defect and the damage. 

    (b) Who is Liable Under the Act? 

          s.2 (2)    the producer of the product is liable. 

        “producer” = 

     (I)      the manufacturer 

     (ii)     where the product has not been manufactured, but has been “won or abstracted” the person who won or abstracted it is the producer. 

    (iii)     where neither of these apply, but the product is   attributable to an industrial process, the processor is the producer. 
  

    The following can also be held liable as producers: 

     (I)      Anyone who holds himself out as producer - by putting his name or trade mark on the product. 

     (ii)     The person who first imported the product into an EU member state. 

    A seller or supplier will also be liable if he fails to identify the producer within a reasonable time when asked by the injured party. 

    (c) What is a Product? 

    “Product” = any goods or electricity and includes a   product which forms part of another product. 

          AB v South West Water Services Ltd (Case 62) 

    Agricultural produce and game are excluded from the definition if supplied without undergoing any industrial processing. 

    (d) When is a Product “Defective?” 

     s.3 A product is defective if its safety is not such as persons generally are entitled to expect. 

    The requirement applies to both the finished product and   its components. 

    In deciding what persons are entitled to expect, the court 
    will consider: 

         (I)  Manner of marketing and any warnings given by   manufacturer. 

        (ii) What might reasonably be expected to be done with   the product? 

       (iii) The time when the product was supplied by the producer. (A product is not assumed to be defective   because a later product is safer.) 

    (e) What Kind of Damage is Covered by the Act? 

     s.5 “Damage” means: 

         (I)  Death or personal injury. 

         (ii) Loss of or damage to property. 

    Pure economic loss is excluded. 

    There is no liability for loss or damage to the product itself   or any product in which it was comprised. 

    There is no liability for loss or damage to property which   is not: 

         (I)  Of a type ordinarily intended for private use or   consumption, and 

        (ii)  Intended by the person suffering the damage mainly for private use or consumption. 

    There is no liability for loss of or damage to property where the amount recoverable would be less than £275. 

    (f) Defences 

         (I)  The defect is attributable to compliance with requirements of UK or EC legislation. 

         (ii) The defender did not at any time supply the product to another. 

        (iii) The product was supplied by the defender other than in the course of a business and the defender is not the producer, own brander or importer of the product, or, if he is, he did not act with a view to profit. 

        (iv) The defect did not exist at the relevant time. 

  
        (v)  The state of scientific and technical knowledge at the relevant time was not such that the producer of the   goods might have been expected to have discovered the defect while the goods were under his control. 

            This is the “development risks” defence - EC Directive gave member states the option of including it and UK chose to do so. 

            The defence is justified on the basis that producers would be unwilling to undertake the risk of developing new   products if they could be made liable for problems they could not have foreseen. 

       (vi) Where the action is being brought against the producer of a component, it is a defence to show that 
             the defect was due to the design of the finished product, or the specifications the producer of the finished product gave to the producer of the 
             component. 

    (g) Time Limits 

    Legal actions brought under the Act must be commenced within 3 years of the pursuer becoming aware that the product was defective and that the damage was caused by   the defect. 

    In any case, no action can be brought more than 10 years after the product was supplied. 

2. Occupier’s Liability 

The occupier of property owes a duty of care to persons who enter the property. 

Standard of care at common law depended on whether someone had been invited onto property. No duty of care was owed to trespassers. 

Occupiers Liability Scotland Act 1960 
An occupier owes a duty of care to anyone who enters on his property, in respect of dangers due to the state of the premises or anything done or omitted to be done on them for which he is responsible. The duty applies to “land and other premises” - this includes outbuildings, business premises, boats, cars, buses, ships and aircraft. 

“Occupier” = the person in possession of premises or who has control over them - not necessarily the owner. 

          Telfer v Glasgow District Council (Case 63) 

A tenant would normally be liable, but not if the landlord has responsibility for repairs. 

The duty is to take reasonable care to ensure that no-one entering the premises suffers injury or damage due to any danger. Liability is not strict. 

          Titchener v British Railways Board (Case 64) 

          Revill v Newbery (Case 65) 

3. Employer’s Liability for Employees 

    (a) Common Law 

    Employer has duty at common law to take reasonable care   for the safety of his employees. This is also an implied term of every contract of employment. 

    The duty is a general duty but extends in particular to the 3 elements stated in English v Wilsons & Clyde Coal Co 
    (Case 66) 

    The duty is personal to the employer and he cannot escape liability by delegating it to someone else. 

    The three elements are: 

         (I)  A duty to provide proper plant and equipment. This covers both selection and maintenance of equipment. 

              Machray v Stewarts & Lloyd’s Ltd (Case 67) 

            An employer will also be liable if equipment is defective because of the negligence of the supplier (Employers’ Liability (Defective Equipment) Act 1961). 

       (ii)  A duty to provide competent fellow workers.   Employer must not subject his employees to risk by appointing incompetent co-workers. (This extends to 
             the appointment of incompetent independent contractors). 

            Employer will only be liable on this basis if he knew or should have known that the worker was incompetent or likely to pose a risk to others. 

           Hudson v Ridge Manufacturing (Case 68) 
  
           Smith v Crossley Bros Ltd (Case 69) 
  

     (iii) A duty to provide a safe system of work. Employer   must plan safe work methods and ensure these are 
           complied with. Includes giving adequate instructions and providing safety equipment. 

          Russell v Motherwell Bridge Fabricators Ltd (Case 70) 

    (b) Statutory Duty 

    Many statutes create liabilities going beyond the common 
    law. 

    Main measures are in the Health and Safety at Work Act   1974. This only operates in the area of criminal law, but     Regulations enacted under it give rise to civil liability unless they state otherwise. 

    Six sets of Regulations prompted by EC Directives came     into force in January 1993 (though the effects of some were     delayed until January 1997. Five of them allow civil actions. 

        (I) Workplace (Health, Safety and Welfare) Regulations 

        (ii) Provision and Use of Work Equipment Regulations 

        (iii) Personal Protective Equipment at Work Regulations 

        (iv) Health and Safety (Display Screen Equipment) 
             Regulations 

         (v)  Manual Handling Operations Regulations 
  

REMEDIES 

There are two basic remedies for delict: 

1. Interdict 

Pursuer would seek an interdict where the aim was to prevent the continuation of a wrong. This would be the most common remedy in an action for nuisance. 

2. Damages 

Damages are intended to restore the pursuer to the position he was in before the delict happened. They are not intended to punish the defender. 

Claims for property damage are fairly easy to quantify - damages for personal injury are awarded under a number of headings: 

    (a) Solatium 

    Compensation for the pain and suffering arising from the     physical or mental injury, or the awareness of shortened life expectancy. 

    Calculated on the basis of awards made in similar cases, taking into account severity of injury. 

    A person who has no awareness of pain or suffering will not have a claim for solatium. 

    (b) Patrimonial Loss 

    Financial loss resulting from the injury. This is calculated in two stages: 

     (I)  Damages between date of accident and date of court hearing. 
  
          Injured person who is out of work can claim for loss   of net earnings. 

       Administration of Justice Act 1982, s.8 
          A person who has suffered personal injuries can claim 
         for reasonable remuneration for necessary services   rendered to the pursuer by a relative. 

          Injured person would then pay over any amount recovered under this provision to the relative. 

          “Relative” includes spouse, parent, child, brother, sister and co-habitee. 

      Administration of Justice Act 1982, s.9 
          An injured person who has been providing unpaid   services to a relative can claim damages if unable to continue to provide the services because of the 
         injuries. 

     (ii) Damages for future patrimonial loss. 

          Pursuer can claim for loss of future earnings and costs of future medical or nursing care. 

    (c) Interest 

    Interest will be awarded on damages representing the loss     and suffering incurred prior to the court decision. 

    (d) Damages for the Death of a Relative 

    Where a person dies as a result of negligence for which he would have been able to bring an action, the person  responsible will be liable to pay damages to certain    categories of the deceased’s relatives. The claim would be for loss of financial support, funeral expenses and the grief and suffering caused by the death. 

    (e) Transmission of Claims 

    Where person injured by negligence begins an action but dies before it is completed, action can be continued by his executor. 

    If he had a right of action but died before bringing it,    executor can raise the action. 

    Since 1993, both solatium and patrimonial loss can be claimed in an action brought by an executor. 

    (f) Prescription and Limitation 

    No claim in delict can be brought more than 5 years after the loss or damage is suffered. 

    Where action is for personal injury or death from personal injury caused by a delict, the action must be commenced within 3 years of the date the injury was sustained,   provided the pursuer was aware that he was injured and that the injury was the defender’s fault. 

    If the pursuer was not aware of the relevant facts, he must commence the action within 3 years of becoming aware of them. 

    The court has discretion to extend the 3 year period here it appears just and equitable to do so. 

